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CONTAINS CONFIDENTIAL INFORMATION PURSUANT TO PROTECTIVE ORDER

I.

Introductory Statement
The appellant here, Applications in Internet Time LLC (AIT), appeals from

three related IPR decisions of the Patent Trial and Appeal Board. The petitioner
below, RPX Corporation (RPX) is a public company in the business of providing
patent risk solutions for its corporate clients. RPX claimed to be acting on its own
initiative.
In view of RPX’s avowed lack of any justiciable interest in the IPRs or the
subject patents, RPX has no Article III standing in these appeals. Because
dismissing these appeals for lack of standing would be unfair to AIT as a clearly
interested party, instead the Court should vacate the Board’s decisions. If the Court
wishes to consider the merits, however, at a minimum the appearance of RPX’s
counsel should be struck and this Court should bar RPX from participating in these
appeals.
On the merits, the Board committed reversible error. Both of these errors
arose, in part, from RPX’s professed independence.
First, AIT disputed that RPX was independent. Only one party actually stood
to benefit from RPX’s petitions -- Salesforce.com, Inc. (Salesforce), and Salesforce
is

. Because Salesforce was time-barred, a finding that RPX was a

privy of Salesforce or that Salesforce was the real party in interest would have
time-barred RPX, too. The Board erroneously and narrowly construed “disinterest”
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of third parties like RPX, and RPX successfully navigated through the loophole
created by the Board’s error of law. That Board decision was reversible legal error.
AIT now asks the Court to correct the Board’s error of law, and to hold that the
facts here render RPX a time-barred proxy for Salesforce.
The Board also committed reversible error in claim construction, and
therefore its conclusions of unpatentability as well. Salesforce argued a narrow
claim construction in the associated district court proceedings. The Board, by
concluding that RPX was independent, freed RPX to argue just the opposite
without consequence. A patent’s claim is not a “nose of wax” to be twisted about
to suit a party’s selfish interests. Key to RPX’s overbroad claim construction was
an expert opinion, but that expert used an incorrect standard of claim construction.
The Board explicitly relied upon that expert’s opinion. As a result, the Board
arrived at a claim construction contrary to the law, leading to its conclusion that the
claims are unpatentable. AIT asks the Court to look to the remaining evidence of
record, construe the claims based upon the broadest reasonable interpretation rather
than the broadest possible interpretation, and conclude that the claims are
patentable.
II.

Jurisdictional Statement
This Court has jurisdiction and appellant AIT has standing. However, the

petitioner below, RPX, does not have standing in this appeal.

2
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Scope of the Appeals

This is an appeal from three IPR proceedings of the Patent Trial and Appeal
Board, IPR2015-01751, IPR2015-01752, and IPR2015-01750. AIT appeals the
finding in all three cases that RPX was not time-barred as a proxy of Salesforce.
AIT appeals the finding in the combined decision in IPR2015-01751 and IPR201501752 that Patent No. 7,356,482 claims 1, 7, 8, 10-13, 18-22, 27-33, and 38-40 are
unpatentable under 35 U.S.C. § 102 as anticipated by Patent No. 6,249,291
(“Popp”); claims 3-6 and 23-26 are unpatentable under 35 U.S.C. § 103 as obvious
in view of Popp and E.F. Codd, Does Your DBMS Run by the Rules?, XIX
ComputerWorld 42, 49-60 (Oct. 21, 1985) (“Codd”); claims 13-17 and 33-37 are
unpatentable under 35 U.S.C. § 103 as obvious from Popp in view of Patent No.
5,710,900 (“Anand”); claims 1, 8, 10, 19-21, 28, 30, 39, and 40 are unpatentable
under 35 U.S.C. § 102 as anticipated by Srdjan Kovacevic, Flexible, Dynamic User
Interface for Web-Delivered Training, in AVI ‘96 Proceedings of the Workshop on
Advanced Visual Interfaces 108-18 (1996) (“Kovacevic”); claims 3-6 and 23-26
are unpatentable under 35 U.S.C. § 103 as obvious from Kovacevic in view of
Codd; claims 1, 7, 8, 10--12, 19-22, 27-32, 39, and 40 are unpatentable under 35
U.S.C. § 103 as obvious from Patent No. 5,806,071 (“Balderrama”) in view of and
Java Complete!, 42 Datamation Magazine 5, 28-49 (Mar. 1, 1996) (“Java
Complete”); and claims 3-6 and 23-26 are unpatentable under 35 U.S.C. § 103 as

3
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obvious from Balderrama in view of Java Complete and Codd. AIT appeals the
finding in IPR2015-01750 that claims 13-18 of US Patent No. 8,484,111 are
unpatentable under 35 U.S.C. § 102 as anticipated by Popp; unpatentable under 35
U.S.C. § 102 as anticipated by Kovacevic; and unpatentable under 35 U.S.C.
§ 103(a) as obvious from Balderrama in view of Java Complete. The Board issued
its decisions from these three IPR proceedings on December 28, 2016. AIT timely
filed a Notice of Appeal from these proceedings to this Court on February 27, 2017
Appx296-310. This Court has jurisdiction over this appeal from a final agency
action of the United States Patent and Trademark Office (USPTO) under 28 U.S.C.
§ 1295(a)(4)(A) and 35 U.S.C. § 141(c).
B.

RPX lacks Standing

The Court should vacate the decisions of the Board from which AIT appeals
because RPX lacks the required Constitutional standing to respond to AIT’s
appeal. Though RPX was a party to the underlying IPRs, RPX has no Article III
interest. At a minimum, the Court should bar RPX from filing a merits brief and
should strike the notices of appearance of counsel because RPX cannot be a party
in the appeal. It would be manifestly unjust to allow RPX to participate in this
appeal after its vigorous efforts to show that it has no interest whatsoever in the
only associated Article III dispute while it was before the Board.

4
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This Court’s holding in Phigenix controls here. Phigenix, Inc. v.
ImmunoGen, Inc., 845 F.3d 1168 (Fed. Cir. 2017). Under that precedent, Article III
requires that an IPR appellant demonstrate a “particularized, concrete interest in
the patentability of the [challenged patent], or any injury in fact flowing from the
Board’s decision.” Consumer Watchdog v. Wisconsin Alumni Research
Foundation, 753 F.3d 1258, 1263 (Fed. Cir. 2014). Under Supreme Court
precedent, the same standing requirement also applies to a party seeking to appear
as an appellee. Arizonans for Official English v. Arizona, 520 U.S. 43, 64 (1997).
Thus, under Phigenix, a party seeking to appear as an appellee of a Board IPR
decision must also show a particularized, concrete interest or an injury in fact.
i.

Factual Background

RPX vigorously distanced itself from any Article III interest in the
underlying IPRs. Though AIT argued that RPX was a proxy for Salesforce, RPX
countered that it was acting independently of Salesforce. [Appx209-210]
Salesforce is the only party approached regarding the patents or sued on the patents
at the heart of these IPRs.
In sum, RPX has no “concrete stake in the outcome,” and thus no injury in
fact flowing from this Court’s review of the Board’s decisions. None of the factors
considered by the Court in Phigenix apply here. RPX does not compete with AIT.
RPX does not license the AIT patents. RPX does not engage in any activity that

5
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could give rise to an infringement suit. There is no evidence that RPX makes, uses,
sells, offers for sale, or imports any product—let alone a product covered by AIT’s
patents. RPX has done nothing that could possibly be construed as infringing
AIT’s patents. AIT has not sued RPX, threatened RPX with suit, offered a license
to RPX, or even so much as notified RPX of the patents’ existence. Clearly, RPX
has no concrete interest in the outcome of these appeals. Phigenix, 845 F.3d at
1171.
ii.

Argument

The Supreme Court in Cuozzo recognized that IPR petitioners “need not
have a concrete stake in the outcome; indeed, they may lack constitutional
standing.” Cuozzo Speed Technologies, LLC v. Lee, 136 S. Ct. 2131, 2143-44. In
Phigenix, the Court considered whether the appellant — an entity that had
participated in the underlying IPR as the petitioner -- had standing to appeal the
Patent Office’s final written decision confirming patentability. Phigenix, 845 F.3d
1168. In that case, Phigenix challenged a patent owned by ImmunoGen in an inter
partes review. Id. After the Board confirmed the patentability of ImmunoGen’s
claims, Phigenix appealed the Patent Office’s determination to this Court,
exercising its statutory right of appeal as the petitioner. Id. This Court held that it is
not enough that the statute allows a petitioner to appeal decisions favorable to

6
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patentability1 if the appellant otherwise fails to meet the standing requirements of
Article III. Id. Because the appellant in Phigenix did not establish an “injury in
fact” sufficient to confer Article III standing, the Court dismissed the appeal. Id.
In finding that Phigenix lacked Article III standing to pursue the appeal,
notwithstanding its statutory right to appeal as the petitioner, the Court considered
numerous arguments by Phigenix. The Court observed that Phigenix “does not
identify any alleged injury aside from the Board denying Phigenix the particular
outcome it desired in the [proceeding], i.e., canceling the claims,” “does not allege
that it is engaged in any activity involving [the claimed subject matter] that could
form the basis for an infringement claim,” “does not allege that it intends to engage
in such activity,” and “[does not] allege . . . that it has any other connection to the
[challenged] patent.” Id. 845 F.3d at 1173-1174.
Under Phigenix, RPX is barred from participating in AIT’s appeal. Here, the
Board found all of the challenged claims to be unpatentable. The record contains
no evidence that RPX suffers an injury resulting from that determination. Like
Phigenix, RPX was merely a participant in the proceeding with no concrete stake
in the outcome. Without any concrete stake, RPX cannot suffer an injury in fact.
RPX is no more than a bystander. As such, the notices of appearance of RPX’s

“Any party to the inter partes review shall have the right to be a party to the
appeal.” 35 U.S.C. § 319.
1
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counsel must be struck and RPX must be excluded as a party to the appeal for lack
of standing.
Though Phigenix concerned the right of a petitioner/appellant to appeal,
Supreme Court precedent indicates that a petitioner/appellee must equally
demonstrate standing:
Article III, § 2, of the Constitution confines federal courts to the
decision of “Cases” or “Controversies.” Standing to sue or defend is
an aspect of the case-or-controversy requirement. To qualify as a
party with standing to litigate, a person must show, first and foremost,
an invasion of a legally protected interest that is concrete and
particularized and actual or imminent… An interest shared generally
with the public at large in the proper application of the Constitution
and laws will not do. Standing to defend on appeal in the place of an
original defendant, no less than standing to sue, demands that the
litigant possess a direct stake in the outcome. The standing Article III
requires must be met by persons seeking appellate review, just as it
must be met by persons appearing in courts of first instance. The
decision to seek review is not to be placed in the hands of concerned
bystanders, persons who would seize it as a vehicle for the vindication
of value interests.
Arizonans for Official English v. Arizona, 520 U.S. 43, 64-65 (1997)
(internal cites and quotes omitted).
In Jaimes v. Toledo Metropolitan Housing Authority, 758 F.2d 1086 (6th
Cir. 1985), the standing of the appellees was addressed for the first time on appeal.
In Jaimes, the district court had not considered the plaintiffs standing to bring the
action. Id. The plaintiffs succeeded before the district court on the merits, and the

8
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defendants appealed. Id. The Sixth Circuit raised the standing issue, and held that
the appellees lacked standing on certain issues. Id.
A similar situation arose here. Regardless of whether RPX had standing to
pursue the IPRs before the Board, RPX lacks constitutional standing to oppose
AIT’s appeal. RPX has no concrete interest in these appeals, and successfully
argued to the Board that it was not acting on behalf of the sole party that does,
Salesforce. RPX has no rights at issue in this matter. In contrast, the Board held
that AIT’s patents were unpatentable and cancelled. Clearly, AIT has a stake in the
outcome of this appeal. RPX does not.
This case presents a question of first impression – how should the Court
resolve the lack of standing? Ordinarily, when an appellate court lacks standing it
must dismiss the appeal, even if there was standing below. Diamond v. Charles,
476 U.S. 54 (1986); DeFunis v. Odegaard, 416 U.S. 312, 320 (1974) (case became
moot while the appeal was pending). This is not an ordinary case, and in unusual
cases dismissal is not the sole option. See, e.g., ASARCO Inc. v. Kadish, 490 U.S.
605, 618 (1989). As in other cases where a defendant/appellant’s rights were
harmed in the proceedings below, dismissal of the appeal would be grossly unjust.
Here, that is just the case.
The simplest and fairest option would be for the Court to vacate the
decisions of the Board from which AIT appeals. In view of RPX’s own assertion of

9
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lack of direct interest, there is no reason for this Court to expend resources
considering the Board’s decisions below. By vacating those decisions, the Court
achieves efficiency while treating fairly AIT’s interest in the outcome.
Alternatively, AIT moves to strike the notices of appearance of RPX’s counsel and
to exclude RPX from participating in this appeal.
AIT further requests that a motions panel address the standing issue prior to
any further briefing on the merits. This would be beneficial in that a determination
that RPX lacks standing would likely moot the remainder of this appeal and
associated briefing. Should an oral argument assist the Court in making such a
decision, AIT respectfully requests an oral argument to answer any questions the
Court may have.
III.

Statement of the Issues (Merits)

1. Whether the Board lacked authority to proceed in rendering the Final Written
Decision because it misconstrued the law of privity and real party in interest.
2. Whether the Board erred in holding that Salesforce was not an unnamed real
party in interest.
3. Whether the Board’s factual findings lacked substantial evidence because it
relied upon the opinion of Dr. Crovella.
4. Whether the Board failed in weighing the evidence and therefore arrived at an
unreasonable claim construction.

10
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5. Proper construction of claims 1 and 21 of the ‘482 patent, and claim 13 of the
‘111 patent.
6. Whether the Board erred in determining that claims of the ‘482 patent and
claims of the ‘111 patent are unpatentable.
IV.

Statement of the Case
35 U.S.C. § 315(b) prohibits inter partes review if a “petition requesting the

proceeding is filed more than 1 year after the date on which the petitioner, real
party in interest, or privy of the petitioner is served with a complaint alleging
infringement of the patent.” The Board committed errors of law by misconstruing
this statute in two ways. First, it defined “real party in interest” incorrectly.
Secondly, it entirely ignored the prohibition against a “privy.” AIT showed that
RPX was a privy of Salesforce, and that Salesforce was the real party in interest,
but the Board ignored the former point and, based upon the error in law, arrived at
the wrong conclusion on the latter. As a result, the Board erred when it granted the
petitions, erred when it allowed the trials to proceed, and erred when it issued
decisions holding the claims to be unpatentable.
The three independent claims at issue respectively have similar limitations
directed to automatically detecting changes. The Board relied upon the expert
opinion of Dr. Crovella and concluded that the detected changes could be internal
to a software application. Yet, Dr. Crovella used an incorrect standard for claim

11
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construction and his opinions should have been excluded. Based upon its
unreasonable claim interpretation, the Board erred when it found the claims
unpatentable.
A.

The ‘482 Patent and the ‘111 Patent

The ‘482 patent and its grandchild ‘111 patent are both entitled “Integrated
Change Management Unit.” They claim priority to Application No. 09/215,898
which issued as Patent No. 6,341,287. Other patents in the family issued during the
pendency of the subject IPRs. Each have substantially identical specifications and
drawings.
The ‘482 patent and the ‘111 patent relate to an “integrated system for
managing changes in regulatory and non-regulatory requirements for business
activities at an industrial or commercial facility.” ‘482 patent, Abstract. The
patents explain:
These needs are met by the invention that, in one integrated
system, (1) provides one or more databases that contain information
on operations and requirements concerning an activity or area of
business; (2) monitors and evaluates the relevance of information on
regulatory and non-regulatory changes that affect operations of the
business and/or information management requirements; (3) converts
the relevant changes into changes in work/task lists, data entry forms,
reports, data processing, analysis and presentation (by printing,
electronic display, network distribution and/or physical distribution)
of data processing and analysis results to selected recipients, without
requiring the services of one or more programmers to re-program
and/or recode the software items affected by the change; and (4)
implements receipt of change information and dissemination of data

12
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processing and analysis results using the facilities of a network, such
as the Internet. (Id. 8:30-46.)

As shown in Figure 1, above, the integrated system operates at four layers:
“(1) change management layer 11 that identifies regulatory and non-regulatory
changes that may affect a user’s business, (2) Java data management layer 13 that
generates a user interface (“UI”), (3) metadata layer 15 that provides data about the
user interface including “tools, worklists, data entry forms, reports, documents,
processes, formulas, images, tables, views, columns, and other structures and
functions; and (4) business content layer 17 that is specific to the particular
business operations of interest to the user.” Id. at 9:33-48. According to the ‘482

13
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patent, because the system of the invention is “entirely data driven,” the need to
write and compile new code in order to update the system is eliminated. Id. at
10:20, 12:42-52.
Figure 1 also shows that “changes are identified on the internet using
intelligent agents and provided for configuration” by the change management layer
11. Through the metadata layer 15, “end user functions are enabled from metadata
definitions,” and “configuration tools define end user functions in metadata.” That
is the system “manag[es] technical and business content-related functionality using
metadata tables rather than relying on traditional programming methods.” 7:53-55.
B.

AIT’s Suit against Salesforce, and Salesforce’s Failed CBMs

Salesforce is the only party AIT has ever sued for patent infringement. On
November 18, 2013 AIT sued Salesforce for infringing the ‘482 patent and the
‘111 patent. In August 2014, Salesforce timely filed petitions for Covered Business
Method Review of the two patents, and on July 28, 2015 the Board denied both
petitions. Salesforce.com, Inc. v. Applications in Internet Time LLC, Case No.
CBM2014-00168 (‘482 patent) and Case No. CBM2014-00162 (‘111 patent).
More than one year after AIT sued Salesforce, RPX filed the petitions at
issue here. After RPX’s petitions were granted the court entered a stay (June 14,
2016) which remains in place.
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Before the stay was entered, AIT and Salesforce had fully briefed claim
construction. The record below included Markman briefing and one of the expert
declarations, both reflecting Salesforce’s arguments that the claims should be
construed even more narrowly than AIT proposed to the district court. See
Appx249-278; Appx211-246; Appx247-248.
C.

The RPX IPRs

RPX filed three petitions for inter partes review, two on the ‘482 patent and
one on the ‘111 patent. [Appx289-290] At AIT’s request, the Board authorized
discovery on issues relating to real parties-in-interest. [Appx015-027] AIT then
filed its Preliminary Responses. The Board granted the petitions and instituted trial.
[Appx126-132]
RPX filed declarations from Dr. Crovella with its petitions. Appx012-014.
AIT filed declarations from two experts, Dr. H. V. Jagadish Appx183-195. and Mr.
James Flynn. Appx196-208. Both Dr. Crovella and Dr. Jagadish were deposed
Appx172-182; Mr. Flynn was not deposed.
Though many of the claims of the ‘482 patent and all claims of the ‘111
patent were at issue, the claim construction issues in this appeal turn only on the
independent claims, which recite:
‘482 patent, claim 1. A system for providing a dynamically
generated application having one or more functions and one or more
user interface elements; comprising:
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a server computer;
one or more client computers connected to the server computer
over a computer network;
a first layer associated with the server computer containing
information about the unique aspects of a particular application;
a second layer associated with the server computer containing
information about the user interface and functions common to a
variety of applications, a particular application being generated based
on the data in both the first and second layers;
a third layer associated with the server computer that retrieves
the data in the first and second layers in order to generate the
functionality and user interface elements of the application; and
a change management layer for automatically detecting
changes that affect an application,
each client computer further comprising a browser application
being executed by each client computer, wherein a user interface and
functionality for the particular application is distributed to the browser
application and dynamically generated when the client computer
connects to the server computer.
‘482 patent, claim 21. A method for dynamically generating an
application using a server computer and one or more client computers
connected to the server computer over a computer network, the
method comprising:
providing a first layer containing information about the unique
aspects of a particular application; providing a second layer
containing information about the user interface and functions common
to a variety of applications, wherein a particular application is
generated based on the data in the first and second layers;
establishing a connection between a client computer and the
server computer;
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providing a third layer that retrieves the data in the first and
second layers in order to generate the functionality and user interface
for a particular application for the client computer as the client
computer connects to the server computer;
automatically detecting changes that affect a particular
application; and
distributing the user interface and functionality of the particular
application to the client computer wherein the particular application
and its user interface are dynamically re-generated each time a client
establishes a connection with the server computer.
‘111 patent, claim 13. A system, comprising:
a server accessible by a browser executed on a client device, the
server including a first portion, a second portion, a third portion, and a
fourth portion,
the first portion of the server having information about unique
aspects of a particular application,
the second portion of the server having information about user
interface elements and one or more functions common to various
applications, the various applications including the particular
application,
the third portion of the server being configured to dynamically
generate a functionality and a user interface for the particular
application, the functionality and the user interface of the particular
application being based on the information in the first portion of the
server and the information in the second portion of the server, the
third portion of the server being configured to send the functionality
and the user interface for the particular application to the browser
upon establishment of a connection between the server and the client
device,
the fourth portion of the server being configured to
automatically detect changes that affect the information in the first
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portion of the server or the information in the second portion of the
server.
The parties disputed the meaning of the italicized limitations in these three
claims. The Board agreed with the opinion of Dr. Crovella, and this led to its
conclusion that the subject claims of both patents were unpatentable.
V.

Summary of the Argument
In holding that the petitions by RPX were not time-barred, the Board

exceeded the scope of its delegated authority and violated a clear statutory
mandate. By construing 35 U.S.C. § 315(b) too narrowly, the Board exceeded the
scope of its delegated authority by granting the petitions for IPR here and issuing
final decisions on the merits. Congress expressed a clear statutory mandate in 35
U.S.C. § 315(b) against giving unlimited bites at the apple, and the Congressional
record demonstrates this. Yet, the Board here entirely ignored this clear statutory
mandate and, in effect, allowed a time-barred party to petition for IPR through a
proxy.
The Board’s overly narrow construction of 35 U.S.C. § 315(b) has led to a
time bar laundering racket. Time-barred infringers now simply become “members”
of RPX and similar organizations. These organizations game the system by
evading the Board’s unduly narrow definition of “real party in interest” yet take the
infringers’ money and pursue IPRs which are in the infringers’ interest.
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a written policy explaining how to skirt the Board’s real party in interest rules.
Appx080-082.
It is no secret that the Board is considered unfriendly to patent owners. This
case presents a good example of how the Board can use an unreasonably broad
claim construction to find claims unpatentable. Although this Court usually must
defer to the Board on “reasonableness” of its claim construction, the Board’s claim
construction instead relied upon expert testimony which itself relied upon an
erroneous legal standard. Even with that erroneous evidence, the weight of the
evidence favored AIT’s proposed construction.
An added injustice in claim construction is that the accused infringer argued
a narrow claim construction at Markman, but its proxy in the IPRs was free to
argue a contradictory and broad claim constructions before the Board. The patent
owner, of course, must have consistency before district courts and the Board. Not
so the unbound proxy.
VI.

Argument
A.

Standard of Review

This Court reviews Board statutory construction without deference. Achates
Reference Publishing, Inc. v. Apple Inc., 803 F.3d 652 (2015). In Achates, the
patent owner appealed the Board’s holding that the petition was not time-barred
under 35 U.S.C. § 315(b). In that case, the patent owner challenged the Board’s
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factual findings and the Court recognized that it had no authority to review those
factual findings. Id. The Court explained, though, that this Court could review an
error in statutory interpretation which results in the agency exceeded the scope of
its delegated authority or violated a clear statutory mandate. Id. at 658-659.
This Court reviews the Board’s ultimate claim constructions de novo and its
underlying factual determinations involving extrinsic evidence for substantial
evidence, following the same approach established by the Supreme Court for
review of district court claim construction in Teva Pharmaceuticals U.S.A., Inc. v.
Sandoz, Inc., 135 S. Ct. 831 (2015). Claims in an IPR are interpreted according to
their broadest reasonable construction in light of the specification of the patent in
which they appear, as it would be interpreted by one of ordinary skill in the art.
Cuozzo Speed Techs., LLC v. Lee, 136 S. Ct. 2131 (2016).
Claim construction is not simply a selection from a range of possible
meanings. “Reasonable,” in light of the specification as it would be interpreted by
one of ordinary skill in the art, cannot be read out of the standard. SAS Institute,
Inc. v. ComplementSoft, LLC., 825 F.3d 1341 (Fed. Cir. 2016). “Even under the
broadest reasonable interpretation, the Board’s construction cannot be divorced
from the specification and the record evidence and must be consistent with the one
that those skilled in the art would reach.” Microsoft Corp. v. Proxyconn, Inc., 789
F.3d 1292 (Fed. Cir. 2015) (internal cites excluded). Giving claims their broadest
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reasonable interpretation does not include giving claims a legally incorrect
interpretation. Id.
If the Board relies upon expert testimony but that expert’s testimony is
inadequate, the Board’s decision lacks substantial evidence and must be reversed.
Id. See also, Duke University v. Biomarin Pharmaceutical Inc., (Fed. Cir. 2017)
(citing Proxyconn but non-precedential, explaining that expert testimony which
“falls short” is not substantial). Thus, the Board’s claim construction must be
rejected if it relies upon extrinsic evidence which itself is incorrect.
A Board decision on the issue of unpatentability is reviewed by this Court
for substantial evidence. Merck & Cie v. Gnosis SpA, 808 F.3d 829 (Fed. Cir.
2015). The petitioner in an IPR has the burden of proving unpatentability by a
preponderance of the evidence. Id; 35 U.S.C. § 316(e).
B.

RPX is a Proxy for Salesforce, a Time-Barred Defendant

The AIA was intended to prevent defendants from getting “a second bite at
the apple” through IPRs. 35 U.S.C. § 315(b) specifically prevents inter partes
review if a “petition requesting the proceeding is filed more than 1 year after the
date on which the petitioner, real party in interest, or privy of the petitioner is
served with a complaint alleging infringement of the patent.” Yet the Board gave
Salesforce a second bite at the apple by allowing RPX to act indirectly for
Salesforce. In its decision, the Board misinterpreted the law by construing “real
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party in interest” too narrowly, and ignoring “privy.” As a result, the Board set an
improperly high burden of proof for the patent owner on real party in interest, and
the Board improperly shifted the burden of proof to the patent owner. Salesforce is
the real party in interest, and RPX, a privy to Salesforce, acted as its proxy.
Because Salesforce is time limited, so is RPX and the Board’s institution of the
IPRs was an error as a matter of law.
i.

The Legal Standard for a Proxy – One Bite at the Apple

The legislative history indicates that 35 U.S.C. § 315(b) was intended to set
a “deadline for allowing an accused infringer to seek inter partes review after he
has been sued for infringement.” (Appx311-312). The deadline helps to ensure that
inter partes review is not used as a “tool[] for harassment” by “repeated litigation
and administrative attacks.” H.R. Rep. No. 112-98 at 48, as reprinted in 2011
U.S.C.C.A.N. at 78 (Appx314-315). Allowing such attacks “would frustrate the
purpose of the section as providing quick and cost effective alternatives to
litigation.” Id. Recognizing this, the Board’s Trial Practice Guide states that proper
identification of real parties in interest is necessary “to assure proper application of
the statutory estoppel provisions,” in order “to protect patent owners from
harassment via successive petitions by the same or related parties,” and “to prevent
parties from having a ‘second bite at the apple.’” (Appx317).
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The Supreme Court listed six categories that create an exception to the
common law rule that normally forbids nonparty preclusion in litigation. Taylor v.
Sturgell, 553 U.S. at 893– 895. Under a category relevant here, “a party bound by a
judgment may not avoid its preclusive force by relitigating through a proxy.” Id. at
895. Taylor refers to a proxy as a “representative or agent of a party who is bound
by the prior adjudication.” Id. at 905. Additional relevant factors include:
• the non-party’s relationship with the petitioner;
• the non-party’s relationship to the petition itself, including the nature
and/or degree of involvement in the filing; and
• the nature of the entity filing the petition.
Gonzalez v. Banco Cent. Corp., 27 F.3d 751, 759 (1st Cir. 1994). The
inquiry is not based on isolated facts, but rather must consider the totality of the
circumstances. Id. Even the Board has recognized that a non-party’s participation
with a petitioner may be covert, and the evidence may be circumstantial. Zoll
Lifecor Corp. v. Philips Elec. N. Am. Corp., Case IPR2013-00609, slip op. at 10
(Board Mar. 20, 2014) (Paper 15). These circumstances may include that a
favorable outcome in the Board proceeding would directly benefit the un-named
party. Id. at 6.
Despite the Congressional intent to prevent “repeated litigation and
administrative attacks,” the Board here construed “real party in interest” too
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narrowly, and ignoring “privy.” The Board consistently limits the scope to parties
that either can control the petition or directly fund it. See e.g., “Unified’s Real
Party-in-Interest

PTAB

Panel

Decisions”

(July

5,

2016),

at

https://www.unifiedpatents.com/news/real-party-in-interest-panel-decisions (listing
eight cases where Unified Patents convinced the Board it was not acting on behalf
of an unnamed third party). While this would be one possible basis to show real
party in interest, it is not the only one. Yet, the Board used this as the sole test and
effectively ignored any other evidence. The Board’s overly narrow interpretation
of 35 U.S.C. § 315(b) has allowed RPX to publicly proclaim to be independent
while actually acting for the benefit of others, including its own clients.
ii.

RPX Acts as a “Representative or Agent”

RPX should be treated no differently than a law firm working on behalf of
its clients. As explained on its website, “RPX Corporation is the leading provider
of patent risk solutions, offering defensive buying, acquisition syndication, patent
intelligence, insurance services, and advisory services.” Appx073-074. That is,
RPX is paid to solve its clients’ “patent risk” problems.
RPX has stated that its interests are “100% aligned” with those of clients.
Appx071-072. To achieve its goals, RPX has stated that it serves as “an extension
of the client’s in-house legal team.” Appx028. RPX represents clients who are
accused of patent infringement, acting as their proxy to “selectively clear” liability
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for infringement as part of RPX’s “patent risk management solutions,” Appx028031; including attacking patents that are or will likely be asserted against its
clients. Appx031 (services “include [] the facilitation of challenges to patent
validity”). Though these statements were not about RPX’s filing of petitions for
IPR, they reflect the nature of its business and its mission.
iii.

Salesforce’s Relationship with RPX

Just as a trusted attorney can act without explicit instructions, RPX was
acting to the primary benefit of Salesforce.
Salesforce is a

. Appx109, Appx082. In the four years prior to

the filing of the petitions, Salesforce had
Ex. 2019.

. Appx084, citing

prior to the filing of the petitions for IPR

here (Appx085-087), but see Appx110.
The record includes evidence that Salesforce and RPX are unusually close.
Salesforce and RPX share a common board member. Appx032-035; Appx036-047;
Appx048. The CEOs of Salesforce and RPX belong to the T4A.org organization,
Appx049-063, whose mission is “to create a safe space for private and public
sector leaders to serve their country through dialog, two-way exchange of ideas,
and the creation of public-private partnerships that benefit all Americans.”
Appx064-067. Salesforce’s liability for patent infringement has been an important
concern for its CEO, Appx068-070, and it is natural to expect that the CEOs of
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RPX and Salesforce would use the T4A.org “safe space” and others to finds ways
to reduce Salesforce’s patent infringement liability. The ease of informal or covert
communications between RPX and Salesforce is unusually easy – their head
offices are next door to one another. See Appx073-079 (showing both companies
having head offices at One Market Plaza in San Francisco).
AIT’s patents clearly are a “patent risk” for Salesforce, and RPX is clearly
acting with a known, direct benefit to Salesforce. As admitted in RPX’s petition,
AIT sued Salesforce for patent infringement in 2013 (the Salesforce Litigation).
Appx001. Salesforce had its own fair opportunity to have the Board invalidate
AIT’s patents, having petitioned for covered business method review of both
patents-in-suit. The Board denied the Salesforce CBM petitions. Salesforce v AIT,
CBM2014-00162, paper 11 (February 2, 2015); CBM2014-00168, paper 10
(February 2, 2015). The Board also denied Salesforce’s requests for rehearing.
CBM2014-00162, paper 13 (July 28, 2015); CBM2014-00168, paper 12 (July 28,
2015). By the time Salesforce had failed before the Board, the Salesforce
Litigation was more than one year old, so Salesforce was barred from filing an
inter partes review under 37 C.F.R. § 42.101(b). Having failed to invalidate AIT’s
patents, Salesforce’s best hope of escaping this “patent risk” was RPX’s proxy
petitions.
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Though RPX argued that the IPRs were solely to further only its own
interests, Appx108-121, the Court should recognize this as a mere smoke screen
intended to twist its proxy efforts through the loophole created by the Board’s
narrow views of real party in interest. It simply begs credibility to view RPX’s
efforts here as independent, when the only real beneficiary was Salesforce.
iv.

Salesforce’s Relationship to the Petition itself, including the
Nature and/or Degree of Involvement in the Filing

RPX has no direct interest in the AIT patents or their validity. RPX argued
that it had its own, independent reasons to file the petitions. Appx088-107,
Petitioner’s Reply to Patent Owner’s Preliminary Response on Real-Party-InInterest (RPI), citing Appx110-113; Appx114; Appx115-120. All of these
arguments, though, ignore the strong interest of Salesforce and the facts tying RPX
to Salesforce.
RPX is in the IPR proxy business. The Board has held that RPX’s business
model includes attacking patents in inter partes review petitions on behalf of its
clients. RPX Corp. v. VirnetX, Inc., IPR2014-00171, Paper 52, pp. 9-10 (P.T.A.B.
June 23, 2014). In that case, the Board held that “RPX [was] acting as a proxy” for
a client when it improperly filed a petition in several IPRs where it was “at most, a
‘nominal plaintiff’ with ‘no substantial interest’” in the proceedings. Id.
In RPX Corp. v. VirnetX, Inc., in seven related IPRs, the Board held that
RPX was “at most, a ‘nominal plaintiff’ with ‘no substantial interest’” in the
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proceedings. IPR2014-00171, Paper 52, pp. 9-10 (June 23, 2014). In the VirnetX
cases, RPX’s client Apple Corp. was time-barred from filing the petition. RPX
petitioned for IPR without informing the Board that it had no interest, and that the
sole interested party was Apple.
The Board’s VirnetX decision did not stop RPX from filing petitions, but
RPX changed its tactics to better conceal that it is just a proxy. See, e.g., Appx080;
Appx123. This is no surprise because RPX makes a business of attacking patents
in IPR petitions on behalf of its clients. VirnetX, page 4. This is no different than
what a law firm does.
RPX did it again here, albeit using a thicker veil after having learned from
its past errors. The absence of direct evidence of Salesforce’s involvement should
not be determinative. Willful blindness has no place in patent law. The Supreme
Court made that clear in Global-Tech Appliances, Inc., v SEB S.A., 563 U.S. 754
(2011) (applying the doctrine of willful blindness to induced infringement). In
Global-Tech, the Supreme Court explained that a willfully blind party is “one who
takes deliberate actions to avoid confirming a high probability of wrongdoing and
who can almost be said to have actually known the critical facts.” Id. at 769. In
holding that a party was willfully blind in Global-Tech, the Court said, “On the
facts of this case, we cannot fathom what motive Sham could have had for
withholding this information other than to manufacture a claim of plausible
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deniability in the event that his company was later accused of patent infringement.”
Id. at 771. The same kind of thing can be said here.
In VirnetX, documents proved that RPX was Apple’s proxy. RPX is no fool.
The Board’s decisions on real party in interest require a showing of either actual
control or directed funding. RPX dodged the Board’s narrow view simply by
avoiding any kind of written record which could be used to show actual control or
directed funding.
v.

RPX is Salesforce’s proxy, just like it was for Apple and
others

The facts here are analogous to those that supported a finding of real party in
interest in General Foods, including implicit authorization for the trade association
to represent the paying member, challenged regulations that did not affect the trade
association itself but only the members, and payments by association members
which provided funding for the litigation. See General Foods Corp. v.
Massachusetts Department of Public Health, 648 F.2d 784, 787-788 (1st Cir.
1981); see also Expert Electric, Inc. v. Levine, 554 F.2d 1227, 1233 (2d Cir. 1977).
In General Foods, this paying member relationship to a trade association was
sufficient to find the members real parties in interest. Unlike the members in
General Foods, Salesforce is the only directly interested party. Here, RPX had
legal standing to file the petition that Salesforce lacked – a huge motivation.
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In sum, there is a strong public policy toward limiting bites at the apple. AIT
has suffered repeated administrative attacks – first directly by Salesforce, and now
by its proxy RPX. The Board erred as a matter of law by limiting its consideration
of the issue only to real party in interest, and further by construing real party in
interest overly narrowly. For this reason, the Board’s decisions should be vacated.
C.

The Board’s Claim Construction is Legally Erroneous

When arguing claim construction to the Board, RPX had a significant and
unfair advantage. Unlike Salesforce, RPX would never have to argue claim
construction to a district court. Unlike Salesforce, RPX was unconstrained by prior
arguments, the need to preserve arguments, or concerns of estoppel. As a result,
though Salesforce argued the claims one way, RPX was free to argue the opposite.
Like the nose of wax decried by the Supreme Court in White v. Dunbar, 119 U.S.
47 (1886), Salesforce attempted to twist the claims narrowly so as to avoid
infringement, and through its proxy, RPX, attempted to twist the claims broadly so
as to show invalidity precisely because RPX had no stake in the outcome and need
not worry about infringement. This injustice is not what Congress intended with
IPRs.
Here, the primary claim construction dispute relates to the kinds of changes
that are automatically detected in the patents. Specifically, claim 1 of the ‘482
patent includes “a change management layer for automatically detecting changes
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that affect an application,” and claim 21 includes “automatically detecting changes
that affect a particular application.” The ‘111 patent, claim 13 recites, “the fourth
portion of the server being configured to automatically detect changes that affect
the information in the first portion of the server or the information in the second
portion of the server.” Salesforce argued that only the specific changes disclosed in
the ‘482 patent might, “affect an application” as claimed. Appx248. RPX, as
explained below, argued that nearly any change might do so. AIT, as explained
below, argued to the Board that these limitations, when given their broadest
reasonable meaning in light of the specification from the perspective of one of
ordinary skill in the art, required automatically detecting changes external to an
application program which impact how the application program should operate.
The Board, relying upon RPX’s expert, Dr. Crovella, held that detection of
any change was sufficient, whether within the application’s ordinary operation or
outside it. Yet, Dr. Crovella used the wrong legal standard. That expert’s opinion
should have been disregarded. As a result, the Board’s claim construction, by
relying upon Dr. Crovella, lacked substantial evidence.
The evidence also included the expert opinions of Dr. Jagadish and Mr.
Flynn. Based upon the intrinsic evidence and the opinions of Dr. Jagadish and Mr.
Flynn, the Board should have arrived at the only reasonable interpretation, the one
proposed by AIT.
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The Board’s Reliance upon Crovella was Clear Error

The Supreme Court made clear that claims in an IPR are interpreted “in light
of” the specification. Cuozzo Speed Techs., LLC v. Lee, 136 S. Ct. 2131 (2016),
citing 37 C.F.R. § 42.100(b). Dr. Crovella relied upon a different standard for
claim construction – interpretation “consistent with” the specification. This error
biased his opinion on claim construction and the Board should have disregarded it.2
There was no legal basis for Dr. Crovella to use his “consistent with”
standard instead of using “in light of” as required by Cuozzo and the Code of
Federal Regulations. Dr. Crovella expressly stated his wrong standard in two
declarations: (1) “I understand that in an inter partes review proceeding, claim
terms should be given their broadest reasonable interpretation (BRI) consistent
with the specification. In my analysis below and as discussed above, I apply that
standard to the words and phrases of the challenged claims.” Appx013, Appx014
(emphasis added). (2) “I understand that in an inter partes review, claim language
must be given its broadest reasonable interpretation (BRI) consistent with the
specification from the perspective of a person of ordinary skill in the art (POSA) at
the time of the patent’s filing date.” Appx280 (emphasis added).
Dr. Crovella’s “consistent with” standard leads to a broader view of the
claims than Cuozzo’s “in light of” standard. That is, in Dr. Crovella’s view, the

2

This error in law by Dr. Crovella is subtle.
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claims are given their broadest reasonable interpretation so long as there is nothing
conflicting with it in the specification. In contrast, the Cuozzo standard uses the
specification to “give light” to whether a claim interpretation is reasonable. Dr.
Crovella’s standard was therefore more expansive than what Cuozzo allows. As a
result, Dr. Crovella saw the broadest possible interpretation of the claims rather
than broadest reasonable interpretation.
Under Daubert and Rule 702 of the Federal Rules of Evidence, courts are
charged with a “gatekeeping role,” the objective of which is to ensure that expert
testimony admitted into evidence is both reliable and relevant. Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 597 (1993). “The focus, of course, must
be solely on principles and methodology, not on the conclusions that they
generate.” Id. at 595.
Dr. Crovella’s opinion was fatally flawed and should have been disregarded.
Instead, the Board relied upon it. Final Written Decision, 11, 15 Appx012-014;
Appx279-282. The Board went so far as to quote Dr. Crovella on claim
construction:
Dr. Crovella testifying that a person of ordinary skill “‘would
have understood that changes can affect an application without
impacting how the application ‘should’ operate, and those types of
changes are also included in the plain and ordinary meaning of
‘changes that affect an application,’ [such as] a change to the
processing resources available to an application could affect the
application (e.g., by causing it to run faster or slower) without
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impacting how the application ‘should’ operate (e.g., without altering
any of the steps that the application attempts to perform)”
Appx291-292, Appx281-282.
In concluding how it should interpret claim 1 of the ‘482 patent, the Board
stated, “Based on the evidence in this record, we determine that the plain meaning
of the phrase ‘change management layer for automatically detecting changes that
affect an application’ is consistent with the Specification.” Appx292. The only
evidence in this regard was the declarations of Dr. Crovella. The Board did the
same with respect to claim 21 of the ‘482 patent. Appx293 (“For the same reasons
discussed above with respect to the phrase ‘change management layer for
automatically detecting changes that affect an application,’ we are not persuaded
that claim 21 should be limited in the manner asserted by Patent Owner.”). In its
decision on the ‘111 patent the Board did the same. Appx284.
The Board’s claim construction, grounded on evidence that should have
been excluded, therefore lacked substantial evidence. This same rationale applies
equally to anticipation and obviousness, where Dr. Crovella used erroneous claim
interpretation to explain why he thought the claims were unpatentable, and the
Board grounded its decisions on those errors.
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The Broadest Reasonable Interpretation of Claim 1’s
“Change Management Layer” in Light of the Specification
from the Perspective of One of Ordinary in the Art

The Court’s precedent calls for de novo claim construction. The evidence
consists primarily of the intrinsic record (i.e., the ‘482 patent, the ‘111 patent, and
their prosecution histories) and the testimony of Dr. Jagadish and Mr. Flynn. Based
upon the proper evidence, this Court can therefore arrive at “the broadest
reasonable construction in light of the specification of the patent in which they
appear, as it would be interpreted by one of ordinary skill in the art.” Cuozzo.
The “change management layer” of claim 1 automatically detects changes
external to an application program which impact how the application program
should operate. Claim 1 states (emphasis added):
1. A system for providing a dynamically generated application
having one or more functions and one or more user interface
elements; comprising:
a server computer;
one or more client computers connected to the server
computer over a computer network;
a first layer associated with the server computer
containing information about the unique aspects of a particular
application;
a second layer associated with the server computer
containing information about the user interface and functions
common to a variety of applications, a particular application
being generated based on the data in both the first and second
layers;
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a third layer associated with the server computer that
retrieves the data in the first and second layers in order to
generate the functionality and user interface elements of the
application; and
a change management layer for automatically
detecting changes that affect an application,
each client computer further comprising a browser
application being executed by each client computer, wherein a
user interface and functionality for the particular application is
distributed to the browser application and dynamically
generated when the client computer connects to the server
computer.
The term “change management layer” is not a term of art, nor does the
specification explicitly define it. However, as explained by both Dr. Jagadish and
Mr. Flynn, the term “change management layer” when interpreted reasonably and
broadly in light of the specification would only be understood to a person of
ordinary skill in the art to require mean “a layer that automatically detects changes
external to the application program which impact how the application program
should operate.” Appx184; Appx197. Throughout the extensive description of the
change management layer in the ‘482 patent, all of the changes being detected are
those which impact how the application program should operate. Notably, as
explained by Dr. Jagadish, “none of the examples of ‘changes’ in the ‘482 are in
response to or directed by user interaction with the application or the internal
operations of the application itself.” Appx186.
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Early in the ‘482 patent the inventors explained:
The system operates at four layers, as illustrated in FIG.
1: (1) a change management layer 11 that includes one or
more change agents that “cruise the Web” and identify and
bring to the user’s attention relevant regulatory and nonregulatory changes found on the Web that may affect a
user’s business; (2) a Java data management layer 13, a user
interface, built using the Java language, that applies metadata
attributes to business and business-change related data
(regulation-based or non-regulation-based); (3) a metadata layer
15 that provides and/or defines data about every feature of the
user interface including, without limitation, tools, worklists,
data entry forms, reports, documents, processes, formulas,
images, tables, views, columns, and other structures and
functions; and (4) a business content layer 17 that is specific to
the particular business operations of interest to the user.
(col. 9, lines 33-38)
Figure 1 of the ‘482 patent shows a Change Layer that is separate from the
three other layers of the system:
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As seen in Figure 1, the system comprises four separate layers: 1) the change
management layer (the “Change Layer”); 2) the Java Data Management layer; 3)
the Metadata layer, and 4) the Business Content Layer. Dr. Jagadish and Mr. Flynn
recognized that the specification explains that the “change layer primarily involves
an intranet or the Internet and uses one or more intelligent agents (IAs) that
continually search the Web for relevant changes in a selected business area. The
changes may be regulatory and/or non-regulatory, and each IA is defined by rules
and constraints that focus on the selected business area. When an IA discovers a
relevant change, the IA obtains all available information concerning this change
and delivers this information to the Java data management layer.” Appx185-186;
Appx199-200.
Directly under the Change Layer in Figure 1, it states, “Changes are
identified on the Internet using Intelligent Agents and provided for configuration.”
The ‘482 patent then explains that an intelligent agent is a “specialized program
that makes decisions and performs tasks based on predefined rules and objectives.
An IA can be used to identify changes in laws, statutes, ordinances, regulations and
related issues, changes in technical requirements, to provide feedback, and to
perform Change Configuration tasks.” (col. 19, line 66-col. 20, line 6). All of these
“changes” shown in the ‘482 patent impact how the application program should
operate, and are not changes in the ordinary operation of the application program.
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The specification includes an example that highlights why Dr. Jagadish and
Mr. Flynn viewed the detected changes as limited to those that impact how the
application program should operate. The ‘482 patent explains that regulations and
technical requirements are constantly changing, and that these changes are posted
in various media, including paper, microfiche and electronic media. The example
in the ‘482 patent states (col. 10, lines 21-60) (emphasis added):
Assume that a federal regulation, governing disposal of
hazardous waste in landfills, is amended so that the regulation
now requires analysis, reporting and record keeping of landfill
samples. Part of the change language addresses what landfill
sample information must be collected, including landfill type,
landfill cell, parameter(s) sampled, identification of chain-ofcustody, and laboratory results. The change is posted in the
Federal Register and becomes promptly available as a hard
copy (paper) and electronically, on the Internet.
The invention begins tracking change using one or more
intelligent agents (“IA’s”). An “intelligent agent” is a
specialized program that resides on a network, or at a server as
an applet, and can make decisions and perform tasks based on
pre-defined rules. Preferably, two or more IA’s used by a
business will have sufficiently different assignments that at
most modest overlap occurs between the IA’s. An IA function
is part of the Logic Menu, which is discussed subsequently.
A change made to landfill waste regulations is identified
by an IA on the Internet, and the relevant change information
is routed to a selected metadata table in the invention. The
change information includes one or more of five
recommendations: (1) create a new WorkList; (2) change one or
more data entry forms; (3) create one or more new reports; (4)
create a new process; and (5) add one or more new document
images. Configuration Users can choose to automatically
configure the preceding recommendation based on a set of
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implement

the

Dr. Jagadish and Mr. Flynn explained that the term “change management
layer” would be understood to one of ordinary skill in the art as “a layer that
automatically detects changes which impact how the application program should
operate.” Mr. Flynn explained in detail:
27. In my opinion, under the broadest reasonable interpretation,
a person of ordinary skill in the art would define a “change
management layer” as automatically detecting changes which impact
how the application program should operate.
28. Importantly, the associated changes detected by the “change
management layer” or “automatically detect[ed]” arise from changes
external to the application program.
29. In my opinion, this definition is the broadest reasonable
interpretation of the term “change management layer” and “changes”
when read in light of the specification. . .
31. I read from the specification that the “change layer
primarily involves an intranet or the Internet and uses one or more
intelligent agents (IA’s) that continually search on the Web for
relevant changes in a selected business area.” (col. 16, lines 17-24).
This suggests to me that the change management layer operates to
search external to itself, e.g. on the Web, rather than receiving user
input. . ..
35. The specification includes as an example of the “change”
detected by the “change management layer” as changes to disposal of
hazardous waste in landfills are updated in the Federal Register, for
example, on the Internet. (col. 10, lines 21-60). The associated change
may be identified and routed to “a selected metadata table.” (col. 10,
lines 50-54). Then the change may be integrated into software
automatically.
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36. In my opinion, the specification, including the example
shown above, makes clear to a person of ordinary skill in the art that
the change management layer automatically detects changes which
impact how the application program should operate and that these
changes are not changes like user input or the actions of the
application itself. Instead, I understand that these changes are changes
external to the application program.
Appx197-200.
Dr. Jagadish did as well:
27. In my opinion, the broadest reasonable interpretation a
POSITA would apply to a “change management layer” is
automatically detecting changes which impact how the application
program should operate. In the context of the ‘482 patent, these
“changes” detected by the change management layer arise from
changes external to the application program.
Appx184.
34. Thus, as I understand it, these intelligent agents are
employed by the “change management layer” detect changes in laws,
statutes, ordinances, regulations, and related issues” in order to
instruct an application in how it should be changed.
35. Notably, none of the examples of “changes” in the ‘482 are
in response to or directed by user interaction with the application or
the internal operations of the application itself.
36. After the changes are detected, the ‘482 patent system
integrates the changes with end user functions of the application
without re-programming the application. For example, the ‘482 patent
states:
The integrated framework of the invention is
divided into two main groupings, Change Configuration
functions and End User functions. The Change
Configuration functions support creation and change of
End User functions through a variety of flexible and
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intelligent manual routines, such as intelligent agents,
screens, fields, reports, documents and logic that can be
changed without requiring programming skills. The End
User functions support business-related activities, such as
data entry, data analysis, document generation, document
distribution and reporting, that are utilized by a typical
business user. (col. 10, lines 3-14).
Appx186
Even Dr. Crovella, in deposition testimony, admitted that the only
changes detected by the change management layer in the specification are
from “cruising other websites,” which are necessarily outside of an
application program’s ordinary interaction with a user:
Q. The first -- the lines I indicated: 33 through 38, “The system
operates at four layers, as illustrated in Figure 1: a change
management layer 11 that includes one or more change agents that
‘cruise the Web’ and identify and bring to the user’s attention relevant
regulatory and nonregulatory changes found on the Web that may
affect a user’s business.” Is that what you’re referring to when you
broadly characterize the specification as discussing changes in data
items available on the Internet?
A. What the phrase is referring to is a change management layer that
includes one or more change agents that cruise the Web. So that’s
something different than changing data on the Internet. That’s a
change management layer.
Q. What do you understand in the context of the ‘482 patent is
meant by “cruise the Web?” …
THE WITNESS: Again, in the context of the specification, which,
of course, is different from the claims I analyze to establish the nonpatentability, the cruising the Web and identifying and bringing to
the user’s attention relevant regulatory and nonregulatory
changes sounds to me -- without really having a precise ability to
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specify -- sounds to me like visiting different websites, looking at
them to see if changes have taken place.
Appx173-174. Dr. Crovella indicated that the change management layer includes
an agent that cruises the Web. The detected changes clearly arise only from
changes which impact how the application program should operate, not merely
changes in the ordinary operation of the application program.
iii.

The Change Management Layer does not Detect Changes in
the Application Program’s User Interface

The Board and Dr. Crovella erroneously concluded that the claimed “change
management layer” could read on detecting changes of an application caused by
the application program’s user interface. See e.g., Appx294-295. This broader
reading of the term is not reasonable when the term is read in light of the
specification from the perspective of one of ordinary skill in the art. Dr. Crovella
arrived at this interpretation by divorcing the claim language from the
specification. The Board erred because it relied upon Dr. Crovella.
Yet, detecting user interface interactions is precisely what the claimed “third
layer” does. Dr. Jagadish explained that a person of ordinary skill in the art clearly
would recognize this. Appx186.
The weight of the proper evidence holds that in claim 1 of the ‘482 patent,
the change management layer must automatically detect changes external to the
application program which impact how the application program should operate.
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The Board was Unreasonable in its Construction of ‘482
Claim 21 and ‘111 Claim 13

Method claim 21 of the ‘482 patent includes the step of “automatically
detecting changes that affect an application” which corresponds to the “change
management layer”. The meaning of “automatically detecting” should correspond
to that of the “change management later” and the “changes” therein should
likewise impact how the application program should operate.
Claim 13 of the ‘111 patent includes the “fourth portion” or the “fourth
portion of the server”. The full text of this limitation reads, “the fourth portion of
the server being configured to automatically detect changes that affect the
information in the first portion of the server or the information in the second
portion of the server.”
Substituting the “first portion” and the “second portion” limitations from
claim 13 into the “fourth portion” limitation, we have:
the fourth portion being configured to automatically detect
changes that affect (i) information about unique aspects of a
particular application, or (ii) information about user interface
elements and one or more functions common to various
applications including the particular application.
This limitation, especially the phrase, “changes that affect,” is clearly the same as
the “changes” discussed above regarding the change management layer. Thus, the
“fourth portion,” as understood by a person of ordinary skill in the art and like the
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“change management layer” automatically detects changes external to an
application program which impact how the application program should operate.
D.

Under a Correct Construction the Claims are Patentable over the
Asserted References

Each of the references relied upon by RPX and in turn applied by the Board
discloses generic user interface interactions with an application – typically
inputting of data into a web form. RPX argued that these user interface interactions
satisfy the “change management layer” and “fourth portion” limitation in the
claims. Yet, at least to a person of ordinary skill in the art in light of the
specification, these are clearly not the “changes” that the “change management
layer” or the “fourth portion”3 detect. That is, these are not changes external to an
application program which impact how the application program should operate.
Therefore, none of the cited references can anticipate or render obvious the claims
of the ‘482 patent or the ‘111 patent.
The Board held claims unpatentable based upon any of Popp, Kovacevic or
Balderrama, either alone or in combination with other references. The Board held
that the three independent claims were anticipated, and the dependent claims were
either anticipated or obvious.

The “change management layer” appears in claim 1 of the ‘482 patent. The
“fourth portion of the server” appears in claim 13 of the ‘111 patent.
3
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Fundamental to patent law is the concept that if a claim recites multiple
elements, the claim is invalid under 35 U.S.C. § 102 only if a single prior art
reference discloses all of those elements. Verdegaal Bros. v. Union Oil Co. of
California, 814 F.2d 628, 631 (Fed. Cir. 1987). Likewise, a claim is invalid under
35 U.S.C. § 103 only if the prior art shows all elements of the claim and their
combination is obvious, or some element is missing bit the modification is
obvious. Par Pharmaceutical v. TWi Pharmaceuticals, Inc., 773 F.3d 1186 (Fed.
Cir. 2014).
Yet, none of the cited references disclose a “change management layer” or
“changes” as required in claims 1 and 21 of the ‘482 patent, or claim 13 of the ‘111
patent. The Board relied upon Popp, Kovacevic and Balderrama as showing these
limitations. Under the correct claim construction, the Board erred as a matter of
law.
i.

The Popp-based Conclusions

Popp is directed to managing Internet transactions. Appx201. In particular,
Popp explains that a user can connect to the Internet and use the Web to connect to
a home page. Once the user has established a connection to the Internet, the system
of Popp may be used to dynamically generate Web pages. Appx175. Popp teaches
a system that generates Web pages in response to a user’s input. Appx187;
Appx201. Even Dr. Crovella confirms this stating, “Popp’s system can be used to
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provide a dynamic user interface for an internal application that can respond to
user input.” Appx007-008; Appx176.
Dr. Crovella asserted that Popp’s teaching of an inputControl Object is the
same as the “change management layer” disclosed in the ‘482 patent. Appx009. In
particular, Dr. Crovella stated that, “InputControl object 664 automatically detects
when a user inputs a change that affects a Web page, such as modifying field 632
within page 622 to specify a new name. (22:37-42.) In response to the change,
inputControl object 664 takes the new name input to the Web page form and
places it in the “name” property of employee object 672, a context object.
(22:42-44.) This causes an update to the database, replacing the old employee
name with the newly input name. (22:44-46.)” Appx009.
While Dr. Crovella is correct that in Popp, a user’s input may affect the
generated Web page, Dr. Crovella’s assertion that such a disclosure anticipates the
“change management layer” is incorrect. Appx188; Appx203. Popp discloses an
application program that automatically detects changes from its own operation – in
this case, user input of text data via a user interface. Appx176. In other words, in
Popp, a user interacting with the Web page and entering data, would cause the
application on the server to react according to the way that application was
programmed. However, a user entering data into an application is not a change
external to an application program which impacts how the application program

47

Case: 17-1698

CASE PARTICIPANTS ONLY Document: 18

Page: 58

Filed: 06/09/2017

should operate. Rather in Popp, the user’s interaction with the application itself
causes a change in Popp’s system.
Under a proper understanding of the “change management layer” which
automatically detects changes external to an application program which impact
how the application program should operate, Popp cannot anticipate any of the
claims of the ‘482 patent. Appx188; Appx202-203. Under the broadest reasonable
interpretation in light of the specification, it is clear that Popp does not anticipate
claim 1 of the ‘482 patent. (Id.)
Similarly, claim 21, which involves a method for automatically detecting
“changes” that affect a particular application, cannot be anticipated by Popp. (Id.).
The remaining dependent claims are not anticipated by Popp by virtue of their
dependencies on claims 1 and 21. (Id.).
For similar reasons, Popp’s disclosure of reaction to user input text is
inadequate to anticipate the “fourth portion” limitation required in every claim of
the ‘111 patent. Appx188-189; Appx203.
ii.

The Kovacevic-based Conclusions

RPX presented, and the Board accepted, the same flawed argument
regarding Kovacevic that RPX presented for Popp. Kovacevic, like Popp, discloses
ordinary website and webpage controls. Appx189; Appx204. Kovacevic is directed
to a web-based tutoring system for students. The website described by Kovacevic,
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once created, does not change. Appx189. Of course, Kovacevic, like many systems
before it, reacts to user interaction through a user interface. Appx179. While
Kovacevic describes making the website responsive to user interaction, Kovacevic
has no disclosure relevant to automatically detecting changes external to an
application program which impact how the application program should operate.
Appx190; Appx204-205.
Dr. Crovella stated that the sequencing control primitives of Kovacevic
automatically detect changes that affect an application. Dr. Crovella explained that
the primitives “monitor for and automatically detect changes such as user input
via the UI or selection of UI elements, which affect the application by causing
other UI primitives to be enabled or disabled. For example, a given UI element
may have a precondition specifying that the element will only be enabled as part of
the application’s UI if the user performs a certain action, which a sequencing
control primitive may automatically detect in order to enable the element’s UI
primitive.” Appx010. (emphasis added).
Dr. Crovella’s deposition testimony also demonstrates that Kovacevic
monitors a change in a user’s input through a user interface or through a selection
of a user interface element. In particular, Dr. Crovella states Appx177-178:
A. The sixth paragraph, the one that starts with, “The
sequencing control primitives.”
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Q. So in first sentence of that paragraph says, “The sequencing
control primitives maintain and monitor the relevant UI
context.” So how does it do that? What’s going on there, as
best you understand?
A. Well, for example, when a change is made to the user
interface, the sequencing control primitive detects the change
and then potentially updates some other part of the system. It
could be the stored data in the system, it could be some part of
the user interface that gets updated.
Q. But at least in this context of the sequencing control
primitives, they’re monitoring the UI?
MR. GIUNTA: Objection to form.
THE WITNESS: My understanding is that the sequencing
control primitives monitor the UI, but they may also be
monitoring other sources of information.
BY MR. PEARCE: Q. To be clear, what’s a “UI” mean in that
context?
A. “User interface.”
Q. And what are the other sources of information that they can
monitor, the sequencing control primitives monitor?
A. I don’t know that the Kovacevic reference calls out
other sources of change. So I’m not sure I can give you an
example.
Dr. Crovella could not identify any other change in Kovacevic, aside from
either a change from a user interacting with the user interface, or a change from a
user selecting different user interface elements. Neither of these relates to
automatically detecting changes external to an application program which impact
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how the application program should operate. The user interface is an element of
the application in Kovacevic. And, Kovacevic does not disclose any other type of
change that is detected.
The Board accepted RPX’s arguments applying the Kovacevic “UI
primitives” that enable user interaction as the “change management layer” and,
impliedly, the “change” being user input by a user using the UI. Appx125;
Appx285-287.

However, under a proper understanding of the “change

management layer” which automatically detects changes external to an application
program which impact how the application program should operate, Kovacevic’s
disclosure of user interface interaction cannot anticipate any of the claims of the
‘482 patent or the ‘111 patent. Appx190-191; Appx205.
All of the detected changes in Kovacevic are part of the application –
namely user interaction accepted by the UI – which are not changes external to an
application program which impact how the application program should operate.
Appx190; Appx204-205. Therefore, under the broadest reasonable interpretation in
light of the specification, it is clear that Kovacevic does not anticipate claim 1 of
the ‘482 patent. Appx190-191; Appx205. Similarly, claim 21, which involves a
method for automatically detecting “changes” that affect a particular application,
cannot be anticipated by Kovacevic. Appx191; Appx205. The remaining
dependent claims are not anticipated by Kovacevic by virtue of their dependencies
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on claims 1 and 21. Likewise, claims 13-18 of the ‘111 patent cannot be
anticipated by Kovacevic because Kovacevic does not disclose the required “fourth
portion.” Appx191; Appx205.
iii.

The Balderrama-based Conclusions

Balderrama generally describes a system which enables a series of point of
sale (“POS”) systems to be updated with pricing changes, item changes and the
like from a remote location by a manager. Appx192; Appx205-206. To do so,
Balderrama relies upon “templates”. (see, e.g. Balderrama col. 2, lines 10-21). The
primary example given in Balderrama is a taco restaurant that updates its menu in
the POS. (see, e.g. Balderrama at Col. 7, Table A). The Board did not rely upon
Java Complete as disclosing a “change management layer” and instead pointed to
Balderrama at Col. 10, lines 14-21 as disclosing this limitation.
The Board relied upon an “update/modification detector 82” (e.g.,
Balderrama, col. 10, lines 10-24; 11, lines 64-67) as disclosing the “change
management layer” (Order at 41). However, just as with Popp and Kovacevic, a
user manually inputs new data into a database that is then incorporated into the
system. (Ex. 2032, Jagadish Decl., ¶ 77; Ex. 2033, Flynn Decl., ¶ 56) (see also
Balderrama, col. 10, lines 6-9).

In Balderrama that user is “most-likely [a]

manager[]”. (Id.). The “update/modification detector 82” of Balderrama essentially
detects user input, just like Popp and Kovacevic. One of ordinary skill in the art
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would not recognize the “update/modification detector 82” as “change
management layer” under the broadest reasonable interpretation because it does
not automatically detect changes external to the application program which impact
how the application program should operate.
RPX pointed to, and the Board relied upon Balderrama at 10:14-21, which
describes the “update/modification Detector 82” as able to “take appropriate
action” in response to updated data. However, the Board ignored Balderrama’s
express disclosure that explains the extremely limited nature of the Detector 82:
In the event the template presentation includes, as
suggested above, instructions (or a portion of the full set of
instructions) for determining whether configuration is
necessary, this information would need to flow along 81b into
update/modification Detector routine 82 so that the Detector
can perform its functions: (a) provide notification along 83b to
Waitor routine 92 (directly connected to the electronic
presentation device 94 used by a customer), to interrupt a
currently-running presentation so that configuration or reconfiguration can take place to update the customer
presentation; and (b) notify, along arrow 83a, and trigger the
Configuring routine 84 into configuring or re-configuring the
presentation (which then flows along arrows 85, 91, and 93 to
customer terminal 94). Balderrama 9:2-14.
Thus, the “appropriate action” of Balderrama’s Detector 82 is to notify a
system that it should be updated. It is not a “change management layer” nor does it
automatically detect changes external to an application program which impact how
the application program should operate. Instead, Balderrama’s system detects
user-input updates to its own database systems. Appx193-194; Appx205;
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Appx206. Therefore, Balderrama does not disclose the “change management
layer” when properly construed.
Dr. Crovella’s testimony also indicates that Balderrama does not disclose the
change management layer. He states:
Q. So you point to Column 2, lines 16 through 21 for disclosing
-- I’m again referring to paragraph 155 of your declaration. And then
you also cite to Column 10, lines 14 through 21.
A. Okay.
Q. So the second citation. It says “in the event the database is
modified by, for example, adding or deleting a data record associated
with an item, modifying a field containing an item price or tax rate, or
time delaying the presentation of a store daily ‘special,’ it may be
preferred to notify (along dataflow arrow 87b) the
update/modification detector 82 so that the detector 82 can take
appropriate action.” Who adds or deletes a data record as described in
that sentence?
MR. GIUNTA: Objection, form.
THE WITNESS: The specification isn’t specific about who
adds or deletes a data record. And it could conceivably be a person or
it could be software.
BY MR. PEARCE: Q. Can you point me to software making
that modification in the specification?
A. I don’t believe the specification states it either way.
Appx180-181.
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Dr. Crovella notes that Balderrama discusses an individual performing the
update in the software and was unable to identify it occurring as a result of
anything other than a user manually modifying it.
Accordingly, the “change management layer” and the associated “changes”
are not shown in the combination of Balderrama and Java Complete. When those
terms are read under the broadest reasonable interpretation in light of the
specification from the perspective of one of ordinary skill in the art, claim 1 of the
‘482 patent cannot be obvious. Appx194; Appx207. Similarly, claim 21, including
a method to automatically detect “changes” that affect a particular application,
cannot be obvious in view of Balderrama and Java Complete. (Id.). The remaining
dependent claims are not anticipated by Balderrama in view of Java Complete by
virtue of their dependencies on claims 1 and 21. Similarly, the Balderrama in view
of Java Complete cannot render any claim of the “fourth portion” of claim 13 of
the ‘111 patent obvious. Appx194; Appx207.
VII. Conclusion
The Court should vacate the Board’s decisions because RPX lacks standing.
If the Court elects to consider these appeals on the merits, RPX should be excluded
from participating because of its lack of standing.
On the merits, RPX should be recognized as a proxy for Salesforce. Because
Salesforce was time-barred, the Court should hold the RPX time-barred as well.
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Further on the merits, the Board’s errors in claim construction should be
corrected. Based upon the proper claim construction, the claims are patentable over
the asserted prior art.

Respectfully submitted,
/s/ Steven C. Sereboff
Steven C. Sereboff
SOCAL IP LAW GROUP LLP
310 North Westlake Boulevard, Suite 120
Westlake Village, California 91362
(805) 230-1350 (Telephone)
(805) 230-1355 (Facsimile)
ssereboff@socalip.com
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