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Opinion by Cataldo , Administrative Trademark Judge:  

Applicant , Lizzo LLC,  seeks registration on the Principal Register of 100% THAT 

BITCH  (in standard characters), as a mark  identifying  the following goods  in 

International Class 25 : òClothing, namely, shirts, jackets, jerseys, beanies, baseball 

hats, headwear, shorts, tank tops, sweatshirts, long sleeve shirts, hooded sweatshirts, 
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hooded shirts, bandannas, wristbands as clothing, headbands, shoes and sleepwear ;ó1 

and òClothing, namely, t-shirts .ó2  

The Trademark E xamining Attorney refused registration in each application of 

100% THAT BITCH under Trademark Act Sections 1, 2, and 45, 15 U.S.C.  §§1051-

1052, and 1127, for failure to function as a mark  on the basis that  100% THAT BITCH  

òis a commonplace expression widely used by a variety of sources to convey an 

ordinary, familiar, well -recognized sentiment .ó3 

In response to the initial refusal, Applicant explained that it is the trademark 

holding company of the  popular  singer and performer known as Lizzo, and that the 

proposed mark was inspired by a lyric in one of Lizzoõs songs entitled òTruth Hurts.ó 

Applicant claimed that Lizzo adopted and has  used the proposed mark in connection 

with her musical -artist related goods and services, including clothing , and the 

proposed mark is definitively associated with her .4 

Unpersuaded by Applicantõs arguments, the Examining Attorney made the 

refusals final, after which Applicant appealed and requested reconsideration. When 

the Examin ing Attorney denied the request s for reconsideration, the appeal s were 

                                            
1 Application Serial No. 88466264 was filed on June 10, 2019, based on Applicantõs assertion 

of a bona fide intention to use the mark in commerce under Section 1(b) of the Trademark 

Act , 15 U.S.C. § 1051(b). 

2 Application Serial No. 88466281 was filed on June 10, 2019, based on Applicantõs assertion 

of May 17, 2018 , as a date of first use of  the mark anywhere and in commerce under Section 

1(a) of the Trademark Act , 15 U.S.C. § 1051(a). 

3 Examining Attorneyõs brief, 10 TTABVUE 3. 

4 April 8, 2020 Response to  Office Action at TSDR 7 -11 in Serial No. 88466264. 
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resumed and consolidated .5 The appeal s are fully brief ed. Applicant õs counsel and the 

Examining Attorney appeared for an oral hearing before the Board .  

We reverse the refusal s to register.  

I.  Applicable Law  
 

A.  Statutory Definition of a Trademark  

When a proposed mark fails to meet the statutory definition of a trademark, it is 

ineligible for registration. Sections 1, 2 and 45 of the Trademark Act provide the 

statutory basis for refusal to register subject matter that  fails to function as a 

trade mar k.6 15 U.S.C. §§ 1051, 1052 and 1127. Specifically:  

Sections 1 and 2 provide for the application and registration on the 

Principal Register of òtrademark[s] by which the goods of the applicant 

may be distinguished from the goods of othersó; and 

 

Section 45 defines a òtrademarkó in pertinent part, as òany word, name, 

symbol, or device, or any combination thereof  . . . used by a person, or 

. . . which a person has a bona fide intention to use in commerce é to 

identify and distinguish his or her goods, includi ng a unique product, 

from those manufactured or sold by others, and to indicate the source of 

the goods, even if that source is unknown .ó 

 

The Office thus òis statutorily  constrained to register matter on the Principal 

Register if and only if it functions as a mark.ó In re Brunetti , 2022 USPQ2d 764, at 

*9  (TTAB 2022) ; see also In re Vox Populi Registry, Ltd ., 25 F.4th 1348, 2022 USPQ2d 

115, at *2 (Fed. Cir. 2022) (òUnder the Lanham Act, ôno service mark by which the 

services of the applicant may be distinguished from the services of others shall be 

                                            
5 In a n order issued on July 27, 2022 (9 T TABVUE) , the Board granted the Examining 

Attorneyõs motion to consolidate these appeals for purposes of briefing (8 TTABVUE). 

6 Similarly , Trademark Act Section 3, 15 U.S.C. § 1053, applies to serv ice marks and provides 

that service marks shall be registrable in the same manner as trademarks.  
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refused registration on the principal register on account of  its natureõ subject to 

certain exceptions. 15 U.S.C. §§ 1052 -53. One of these exceptions is that a service  or 

trademark must function to ôidentify and distinguish the services of one person ... 

from the services of others and to indicate the source of the  services.õ 15 U.S.C. 

Ä1127.ó) (cleaned up); In re Standard Oil Co. , 275 F.2d 945, 125 USPQ 227, 228 

(CCPA 1960) (òThe Trademark Act is not an act to register words but to register 

trademarks.  Before there can be registrability, there must be a trademark  ... .ó); see 

also, e.g., In re The Ride, LLC , 2020 USPQ2d 39644, at *5 -6 (TTAB 2020). òMatter 

that does not operate to indicate the source or origin of the identified goods or services 

and distinguish them from those of others does not meet the statutory definition of a 

trademark and may not be registered  ... .ó In re Greenwood , 2020 USPQ2d 11439, at 

*2 (TTAB 2020)  (quoting In re AC Webconnecting Holding B.V. , 2020 USPQ2d 11048, 

at *2 -3 (TTAB 2020 )). 

B. Failure to Function  

òNot every designation adopted with the intention that it perform a trademark 

function necessarily accomplishes that purpose. ó In re Brunetti , 2022 USPQ2d 764, 

at *10 ; In re Tex . With Love, LLC , 2020 USPQ2d 11290, at * 2-3 (TTAB 2020)  (quoting 

In re Pro -Line Corp ., 28USPQ2d 1141, 1142 (TTAB 1 993) (òMere intent that a phrase 

function as a trademark is not enough in and of itself to make it a trademark.ó)); D.C. 

One Wholesaler, Inc. v. Chien , 120 USPQ2d 1710, 1713 (TTAB 2016) (granting 

petition to cancel registration on the Supplemental Register  where òthe marketplace 

is awash in products that display the term.ó); see also Roux Labs., Inc. v. Clairol, Inc ., 
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427 F.2d 823, 166 USPQ 34 , 39 (CCPA 1970) (òThe mere fact that a combination of 

words or a slogan  [such as HAIR COLOR SO NATURAL ONLY HER HAIRDRESSER 

KNOWS FOR SURE ] is adopted and used by a manufacturer with the intent [that it 

function as a trademark] does not necessarily mean that the slogan accomplishes that 

purpose in reality.ó); Am. Velcro, Inc. v. Charles Mayer Studios, Inc ., 177 USPQ 149, 

154 (TTAB 1973) . 

òAn applicant õs proposed mark must, by  definition, ôidentify and distinguish his or 

her goods ... from those manufactured or sold by others and ...  indicate the source of 

the goods, even if that source is unknown. õó Univ. of Ky. v. 4 0-0, LLC , 2021 USPQ2d 

253, at *24 (TTAB 2021) (quoting Trademark Act Section 45, 15 U.S.C. § 1127). 

òHence, a proposed trademark is registrable only if it  functions as an identifier of the 

source of the applicant õs goods or services.ó Id. ; see also In re Bose Corp., 546 F.2d 

893, 192 USPQ 213, 215 (CCPA 1976)  (ò[T]he classic function of a trademark is to 

point out distinctively the origin of the goods to which it is attached .ó). 

òI n analyzing whether a proposed mark functions as a source identifier ,ó the B oard 

focuses on òconsumer perception,ó Vox Populi , 2022 USPQ2d 115, at *2 , just as it does 

in other contexts.  See also Univ. of Ky ., 2021 USPQ2d 253, at * 25 (òThe critical 

inquiry in determining whether a proposed mark functions as a trademark is how the 

relevant public perceives t he term sought to be registered .ó) (citing In re Greenwood , 

2020 USPQ2d 11439, at *2 ); cf. U.S. Patent and Trademark Office v. Booking.com 

B.V ., 591 U.S. ___, 2020 USPQ2d 10729, at *5 (2020) (emphasizing òthe Lanham Actõs 
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focus on consumer perceptionó in a case concerning whether a proposed mark is 

generic). 

The Board and its reviewing courts long have held that slogans, phrases or  terms 

that consumers perceive as òmerely informational in nature . . . are not registrable.ó 

In re Brunetti , 2022 USPQ2d 764, at *11  (quoting In re Eagle Crest, Inc. , 96 USPQ2d 

1227, 1229 (TTAB 2010)  and citing  additional  cases). òMatter may be merely 

informational and fail to function as a trademark if it is a common term  or phrase  

that consumers of the goods or services identified in the application are accustomed 

to seeing used by various sources to convey ordinary, familiar, or generally 

understood concepts or sentiments. Such widely used messages will be understood as 

merely conveying the ordinary concept or sentiment normally associated with them, 

rather than serving any source -indicating function. ó I d. at * 12, see also In re  

Greenwood, 2020 USPQ2d 11439, at *6  (òThe more commonly a phrase is used, the 

less likely that the public  will use it to identify only one source and the less likely 

that it will be recognized by purchasers as a trademark.ó).  

òô[W]e look to [any] é evidence of record showing how the designation is actually 

used in the marketplaceõó in evaluating consumer perception.  In re Tex. with Love , 

2020 USPQ2d 11290, at *2 (quoting In re Eagle Crest, 96 USPQ2d at 1229 , and noting 

at *7 that òwidespread use of a term or phrase may be enough to render it incapable 

of functioning as a trademark, regardless of the type of message.ó). òWhere the 

evidence suggests that the ordinary consumer would take the words at their ordinary 

meaning rather than read into them some special meaning distinguishing the goods 
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and services from similar goods and servic es of others, then the words fail to function 

as a mark.ó In re Ocean Tech., Inc. , 2019 USPQ2d 450686, at *3 (TTAB 2019) (internal 

punctuation omitted).  When òthere are no limitations on the channels of trade or 

classes of consumers of the [goods] identifi ed in the application, the relevant 

consuming public comprises all potential purchasers of é [such goods].ó In re Team 

Jesus, LLC , 2020 USPQ2d 11489, at *3  (TTAB 2020) . Here, the relevant consuming 

public consists of purchase rs of clothing, i.e., the general public . 

II.  Arguments and Evidence of Record 7 

A.  The Examining Attorneyõs Arguments and  Evidence  

The Examining Attorney argues : òthe evidence of record indicates that consumers 

will not view applicantõs mark as a trademark indicating the source of the clothing 

only sold by applicant, but instead as a message of self-confidence and female 

empowerment used by many different entities in a variety of settings .ó8  

The Examining Attorney specifies: òIn the context of clothing, where the evidence 

shows that the wording in the mark is commonly used in an informational and 

ornamental manner on clothing and other retail items produced and sold by others, 

the mark is likely to be seen for the meaning of its wording and not as  a source 

indicator .ó9 

                                            
7 Because the evidentiary records in these appeals are essentially identical , we refer in this 

decision to the evidence in application Serial No. 88466264 unless otherwise noted.  

8 10 TTABVUE 4. 

9 10 TTABVUE 4. (Internal citations omitted.)  
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The Examining Attor ney furt her argues that Lizzo did not originate the term 

100% THAT BITCH, but merely popularized it.  

Lizzo, herself, stated that the lyrics originated after seeing an internet 

meme containing the phrase òI just took a DNA Test, turns out Iõm 100% 

that bitc h,ó which she later adopted and placed into her song òTruth 

Hurts.ó Specifically, Lizzo is quoted that after seeing the meme 

containing the phrase it made her feel empowered, i.e., the phrase òmade 

[her] feel like 100% that bitch .ó By applicantõs own acknowledgment, she 

adopted these lyrics because of the message of female empowerment, 

and the party claiming prior use of the full lyric was given a co -

ownership to the copyright of the lyrics. Accordingly, the phrase 100% 

THAT BITCH , as used by applicant, ori ginated from as a derivation of 

the popular phrase òthat bitch,ó which was widely shared throughout 

social media by internet users. 10 

 

The Examining Attorney concludes: òevidence that consumers may associate the 

phrase with the famous singer/song because it  was a lyric in the singerõs song does 

not entitle the applicant as a singer -songwriter to appropriate for itself exclusive use 

of the phrase.ó11 

Applicantõs specimen of use in application Serial No. 88466281 is reproduced 

below.12 

                                            
10 10 TTABVUE 8. (Emphasis supplied by Examining Attorney ; internal citations omitted .) 

11 10 TTABVUE 9.  

12 We note th is specimen shows the proposed mark used in a merely ornamental manner on 

the identified goods . However, the Examining Attorney found the mark  also used as a 

trademark on  an acceptable website display associated with the goods.  Thus, whether the 

specimen merely shows the mark in an ornamental manner is not at issue in this case . 
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The Examining Attorney  introduced into the  record a page from the  Urban 

Dictionary  (urbandictionary.com)  with the following  entry for 100% THAT BITCH , 

explaining the message conveyed by the term :13 

                                            
13 October 30, 2019 first Office Action at 14.  
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The Urban Dictionary  is òa slang dictionary with definitions submitted by visitors 

to the website,ó and although the Board has considered definitions from it  in prior 

cases, we òrecognize the inherent problems regarding the reliability of  Urban 

Dictionary  because it is a collaborative website that permits anyone to submit or edit 

a definition. ó In re Star Belly Stitcher, Inc. , 107 USPQ2d 2059, 2061 n.3 (TTAB 2013). 

òUrban Dictionary  entries suffer from the same potential reliability problem that the 

Board has confronted with respect to Wikipedia, ó id. , thus  the Board òwill con sider 

dictionary definitions taken from  Urban Dictionary  so long as the non-offering party 

has an opportunity to rebut that evidence by submitting other definitions that may 

call into question the accuracy of the particula r Urban  Dictionary  definitions. ó I d. 

The Board also noted that òthe better practice with respect to such evidence is to 

corroborate the information with other reliable sources if available. ó Id.  In this case, 

we find the evidence of record as a whole corroborates the Urban Dictionary entry . 
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The Examining Attorney submitted lyrics from Lizzoõs single òTruth Hurts,ó 

including the line òI just took a DNA test, turns out Iõm 100% that bitch.ó14 

 

                                            
14 August 11, 2021 final Office Action at 18.  
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The Examining Attorney further introduced internet articles discussing Lizzoõs 

admission that she did not originate the expression òI just took a DNA test, turns out 

Iõm 100% that bitch,ó but rather adopted it  from a 2017 Twitter meme. 15 

 

                                            
15 Id . at 19-23. 
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An August 9, 2019 Letter of Protest Memorandum  forming part of the application 

record includes supporting evidence in the form of twelve screenshots from Etsy and 

other third -party online retail outlets, offering various shirts and hats featuring the 

wording  100% THAT BITCH alone or in context. A representative sample is 

reproduced below.  
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Of the 12 screenshots, one is from Applicantõs website and displays the same 

photograph as Applicantõs specimen of record, three more specifically reference Lizzo 

and her song òTruth Hurts,ó and four more refer to the song lyric òI just took a DNA 

test, turns out, Iõm 100% that bitch.ó 

The Examining Attorney also submitted screen shots from third -party commercial 

web pages showing the wording 100% THAT BITCH  appearing, most  often in an 

ornamental manner, on a variety of goods , including various items of clothing, key 

chains, mugs, stickers,  bandanas for dogs,  lip balm, wall art, patches, drinking 
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glasses and balloons.16 The term  also appears in connection with third -party 

entertainment and retail services.  Representative samples are reproduced below.  

 

                                            
16 October 30, 2019 first Office Action at 4 -13; August 11, 2021 final Off ice Action at 5 -17; 

April 5, 2022 Denial of Request for Reconsideration at 3 -12. 
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Of the 12 complete listings on the above webpage that include  descriptions  of the 

goods, seven of them reference Lizzo, her song òTruth Hurts,ó or both. The product 

descripti ons on the bottom row of items is cut off in the evidence as submitted.  
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The description of the goods to the right of the  above picture includes the following 

reference to Lizzoõs song òTruth Hurtsó: òGreat t-shirt for any feminist that just took 

a DNA test and found out they are that bitch will love this t -shirt.ó 


