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UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board

Inre Lizzo LLC

Serial Nos. 88466264 and 88466281

Peter E. Nussbaum and Joshua M. Lee of Chiesa Shahinian & Giantomasi PC,
for Lizzo, LLC.

Mark Peisecki , Trademark Examining Attorney , Law Office 10 5,
Jennifer Williston , Managing Attorney .

Before Cataldo, Pologeorgis and Coggins,
Administrative Trademark Judges.

Opinion by Cataldo, Administrative Trademark Judge:

Applicant , Lizzo LLC, seeks registration on the Principal Register of  100% THAT
BITCH (in standard characters), as a mark identifying the following goods in
International Class 25 : ¢Clothing, namely, shirts, jackets, jerseys, beanies, baseball

hats, headwear, shorts, tank tops, sweatshirts, long sleeve shirts, hooded sweatshirts,



Serial No s. 88466264 & 88466281

hooded shirts, bandannas, wristbands as clothing, headbands, shoes and sleepwear ;¢
and oO0CI|I ot hi ndhits.hamel y, t

The Trademark E xamining Attorney refused registration in each application of
100% THAT BITCH under Trademark Act Sections 1, 2, and 45, 15 U.S.C. 881051-
1052, and 1127, for failure to function as amark  on the basis that 100% THAT BITCH
as a commonplace expression widely used by a variety of sources to convey an
ordinary, familiar, well -recognized sentiment . 30

In response to the initial refusal, Applicant explained that it is the trademark
holding company of the popular singer and performer known as Lizzo, and that the
proposedmark was i nspired by a lyric in one of Lizz
Applicant claimed that Lizzo adopted and has used the proposed mark in connection
with her musical -artist related goods and services, including clothing , and the
proposed mark is definitively associated with her.4

Unpersuaded by Applicant ds argument s, t he
refusals final, after which Applicant appealed and requested reconsideration. When

the Examining Attorney denied the request s for reconsideration, the appeal s were

1 Application Serial No. 88466264 was filed on June 10, 2019, basedonAp pl i cant 6 s asser
of a bona fide intention to use the mark in commerce under Section 1(b) of the Trademark
Act, 15 U.S.C. § 1051(b).

2 Application Serial No. 88466281 was filed on June 10, 2019, basedonAp pl i cant 6 s asser
of May 17, 2018, as a date of first use of the mark anywhere and in commerce under Section
1(a) of the Trademark Act , 15 U.S.C. § 1051(a).

SExamining AttoCTiABYWsS3. brief, 1
4 April 8, 2020 Response to Office Action at TSDR 7 -11 in Serial No. 88466264.
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resumed and consolidated .5 The appeal s are fully brief ed. Applicant & counsel and the
Examining Attorney appeared for an oral hearing before the Board

We reverse the refusal s to register.

I.  Applicable Law

A. Statutory Definition of a Trademark

When a proposed mark fails to meet the statutory definition of a trademark, it is
ineligible for registration.  Sections 1, 2 and 45 of the Trademark Act provide the
statutory basis for refusal to register subject matter that fails to function as a
trade mark.6 15 U.S.C. 88 1051, 1052 and 1127. Specifically:

Sections 1 and 2 provide for the application and registration on the

Principal Register of otrademark|[s] by whi
may be distinguished from the goods of oth
Section45def i nes a otrademarkd in pertinent pa
symbol, or device, or any combination thereof . .. used by a person, or

...which a person has a bona fidetointention
identify and distinguish his or her goods, includi ng a unique product,
from those manufactured or sold by others, and to indicate the source of
the goods, even if that source is unknown . 6
The Office thus ds statutorily constrained to register matter on the Principal

Register if and only if it functions as a mark. 6In re Brunetti , 2022 USPQ2d 764, at

*9 (TTAB 2022) ; seealso In re Vox Populi Registry, Ltd ., 25 F.4th 1348, 2022 USPQ2d

115, at *2 (Fed. Cir. 2022) (oUnder the Lanha

services of the applicant may be distinguished from the services of others shall be

51n an order issued on July 27, 2022 (9 T TABVUE) , the Board granted the Examining
Attorneyds motion to consolidate these appeals fo

6 Similarly , Trademark Act Section 3, 15 U.S.C. § 1053, applies to serv ice marks and provides
that service marks shall be registrable in the same manner as  trademarks.
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refused registration on the principal register on account of its natured subj
certain exceptions. 15 U.S.C. 88 1052 -53. One of these exceptions is that a service or

trademar k must function to O6identify and distin
from the services of others and to indicate the source of the services. d 15 U

A 11 2 Tcleadngd up); In re Standard Oil Co. , 275 F.2d 945, 125 USPQ 227, 228

(CCPA1960) ( 0 The Trademar k Act i's not an act to
trademarks. Before there can be registrability, there must be a trademark ... .0;)see
also, e.g, In re The Ride, LLC, 2020 USPQ2d 39644, at*5-6 ( TTAB 2020). oM

that does not operate to indicate the source or origin of the identified goods or services
and distinguish them from those of others does not meet the statutory definition of a
trademark and may not be registered ... .0In re Greenwood, 2020 USPQ2d 11439, at
*2 (TTAB 2020) (quoting In re AC Webconnecting Holding B.V. , 2020 USPQ2d 11048,
at *2 -3 (TTAB 2020)).
B. Failureto Function
dNot every designation adopted with the intention that it perform a trademark
function necessarily accomplishes that purpose. 61In re Brunetti , 2022 USPQ2d 764,
at*10; In re Tex. With Love, LLC , 2020 USPQ2d 11290, at * 2-3 (TTAB 2020) (quoting
In re Pro -Line Corp ., 28USPQ2d 1141, 1142 (TTAB 1 993) ( Mere intent that a phrase
function as a trademark is not enoug}));DICh and ¢
One Wholesaler, Inc. v. Chien, 120 USPQ2d 1710, 1713 (TTAB 2016) (granting
petition to cancel registration on the Supplemental Register wher e o0t he mar ket

i s awash in product s ) seeadRodxiLabp.lIng.y. Claitoleinct .er m. 6
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427 F.2d 823, 166 USPQ 34, 39 (CCPA 1970) ( The mere fact that a combination of
words or a slogan [such as HAIR COLOR SO NATURAL ONLY HER  HAIRDRESSER
KNOWS FOR SURE ] is adopted and used by a manufacturer with the intent [that it
function as a trademark] does not necessarily mean that the slogan accomplishes that
pur pose i nAnr ¥eiclo,ilnc.yw..Charles Mayer Studios, Inc ., 177 USPQ 149,
154 (TTAB 1973) .

0An applicant & proposed mark must, by definition, a@dentify and distinguish his or
her goods ... from those manufactured or sold by others and ... indicate the source of
the goods, even if that source is unknown. & Univ. of Ky. v. 4 0-0, LLC, 2021 USPQ2d
253, at *24 (TTAB 2021) (quoting Trademark Act Section 45, 15 U.S.C. § 1127).
oHence, a proposed trademark is registrable only if it ~ functions as an identifier of the
source of the applicant & goods or servicesdId. ; see alsoln re Bose Corp., 546 F.2d
893, 192 USPQ 213, 215 (CCPA 1976) ( o]peTclassic function of a trademark is to
point out distinctively the origin of the goods to which it is attached . 0)

d n analyzing whether a proposed mark functions as a source identifier ~ ,6the B oard
focuses on 0c on s \VomRopuli, @22 dSFPQ2Ad 116, at*26, just as it does
in other contexts. See also Univ. of Ky ., 2021 USPQ2d 253, at *25 (0 The ¢
inquiry in determining whether a proposed mark functions as a trademark is how the
relevant public perceives t he term sought to be registered . )dciting In re Greenwood,
2020 USPQ2d 11439, at *2); cf. U.S. Patent and Trademark Office v. Booking.com

BV.,591US.  ,2020 USPQ2d 10729, at *5 (2020)

ritica

(emph
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focuson consumer perceptiond in a case concerni

generic).

The Board and its reviewing courts long have held that slogans, phrases or terms

t hat c¢onsumer gnerpleinfacnetionabin retare 0 ...ar e not regi str e

In re Brunetti , 2022 USPQ2d 764, at *11 (quoting Inre Eagle Crest, Inc., 96 USPQ2d
1227, 1229 (TTAB 2010) and citing additional cases). dViatter may be merely
informational and fail to function as a trademark if it is a common term or phrase
that consumers of the goods or services identified in the application are accustomed

to seeing used by various sources to convey ordinary, familiar, or generally
understood concepts or sentiments. Such widely used messages will be understood as
merely conveying the ordinary concept or sentiment normally associated with them,
rather than serving any source -indicating function. 6 Id. at *12, see also In re
Greenwood, 2020 USPQ2d 11439, at *6 (6The more commonly a phrase is used, the

less likely that the public  will use it to identify only one source and the less likely

that it wild.l be recognized)by purchasers
oWle | ook to [any] é evidence of record
used i n the inavakeatirigpgdnsumer Pecception. In re Tex. with Love,

2020 USPQ2d 11290, at *2 (quoting Inre Eagle Crest, 96 USPQ2d at 1229, and noting
at*7 t h a tidegpread use of a term or phrase may be enough to render it incapable
of functioning as a trademark, regardless of the type of message. 6.) OWhere the
evidence suggests that the ordinary consumer would take the words at their ordinary

meaning rather than read into them some special meaning distinguishing the goods

as a

s howi
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and services from similar goods and servic es of others, then the words fail to function
as a nare@cead Tech.,Inc., 2019 USPQ2d 450686, at *3 (TTAB 2019) (internal
punctuation omitted). When 6t her e are no | imitations on th
classes of consumers of the [goods] identifi ed in the application, the relevant
consuming public comprises al/l potlamiTaam | pur c
Jesus, LLC, 2020 USPQ2d 11489, at *3 (TTAB 2020) . Here, the relevant consuming
public consists of purchase rs of clothing, i.e., the general public .
Il. Arguments and  Evidence of Record 7
A.The Examining Agumentsandy &wddence

The Examining Attorney argues : cthe evidence of record indicates that consumers
willnotview appl i cantds mark as a trademartingi ndi c at
only sold by applicant, but instead as a message of self-confidence and female
empowerment used by many different entities in a variety of settings . 80

The Examining Attorney specifies: dn the context of clothing, where the evidence
shows that the wording in the mark is commonly used in an informational and
ornamental manner on clothing and other retail items produced and sold by others,
the mark is likely to be seen for the meaning of its wording and not as a source

indicator . 96

7 Because the evidentiary records in these appeals are essentially identical , we refer in this
decision to the evidence in application Serial No. 88466264 unless otherwise noted.

810 TTABVUE 4.
910 TTABVUE 4. (Internal citations omitted.)
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The Examining Attor ney furt her argues that Lizzo did not originate the term

100% THAT BITCH, but merely popularized it.

Lizzo, herself, stated that the lyrics originated after seeing an internet
meme containing the phrase o0l just took a L
that bitch, 6 which she | ater adopted and pl ace

Hu r t $Spedfically, Lizzo is quoted that after seeing the meme

containing the phrase it made her feel empowered, i.e.,thephrase 0 ma d e

[her] feel like 100% thatbitch . Byapp !l i c ant & siledgment, shec k n o

adopted these lyrics because of the message of female empowerment,

and the party claiming prior use of the full lyric was given a co -

ownership to the copyright of the lyrics. Accordingly, the phrase 100%

THAT BITCH , as used by applicant, ori ginated from as a derivation of

the popul ar phrase othat bitch, 6 which wa:c
social media by internet users. 10

The Examining Attorney concludes: ¢evidence that consumers may associate the
phrase with the famous singer/song becauseit wasal yri ¢ in the singerd
not entitle the applicant as a singer -songwriter to appropriate for itself exclusive use
of the phrase . 1&

Applicantds specimen of use in application

below.12

1010 TTABVUE 8. (Emphasis supplied by Examining Attorney ; internal citations omitted )
1110 TTABVUE 9.

12 We note this specimen shows the proposed mark used in a merely ornamental manner on
the identified goods . However, the Examining Attorney found the mark also used as a
trademark on an acceptable website display associated with the goods. Thus, whether the
specimen merely shows the mark in an ornamental manner is not at issue in this case

-8-
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ttps://store.warnermusic.com/atlantic- artist

We're moving warehouses! There might be a slight delay in your shipment. Thank you for your patience!

@ WARNER
MUSIC ARTISTS MUSIC APPAREL ACCESSORIES & HOME

CME 1009% THAT BITCH T-SHIRT BUNDLE

SALE GENRE FESTIVAL STYLI

LIZZO

00% THAT BITCH T-SHIRT BUNDLE

.........

Qty: ¥

DETAILS

VIEW LARGER I3

The Examining Attorney introduced into the

record a page from the Urban

Dictionary (urbandictionary.com) with the following entry for 100% THAT BITCH ,

explaining the message conveyed by the term :13

13 October 30, 2019 first Office Action at 14.
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TOP DEFINITION vy f >
100% that bitch

Noun. Slang. Awoman whom EVERYONE wants to be. Everyone is extremely
jealous of her.

Bro iImma mess with a thot. Dude! Don’t! Why not? She’ll fuck you up! I’'m not scared!
Bro! You don’t understand! Understand what? She’s 100% that bitch!

by B-rizzle June 12, 2019

The Urban Dictionary is ¢a slang dictionary with definitions submitted by visitors
to the website, 6 and although the Board has considered definitions from it in prior
cases we daecognize the inherent problems regarding the reliability of Urban
Dictionary because itis a collaborative website that permits anyone to submitor  edit
a definition. 6In re Star Belly Stitcher, Inc. , 107 USPQ2d 2059, 2061 n.3 (TTAB 2013).
dUrban Dictionary entries suffer from the same potential reliability problem that the
Board has confronted with respect to Wikipedia, 6id., thus the Board owill con sider
dictionary definitions taken from  Urban Dictionary so long as the non-offering party
has an opportunity to rebut that evidence by submitting other definitions that may
call into question the accuracy of the particula r Urban Dictionary definitions. 6 Id.
The Board also noted that d&he better practice with respect to such evidence is to
corroborate the information with other reliable sources if available. old. In this case,

we find the evidence of record as a whole corroborates the Urban Dictionary entry

-10 -
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The Examining Attorney submitted | yrics from Lizzo0s

i ncl udi

Track 13 On
Cuz | Love You (Deluxe)

ng the

View Tracklisty

singl

l ine o0l just took a BNA test,

[Intro]
Why men great 'til they gotta be great?
Woo!

[Verse 1]

| just took a DNA test, turns out I'm 100% that bitch

Even when I'm crying crazy

Yeah, | got boy problems, that's the human in me

Bling bling, then | solve 'em, that's the goddess in me

You coulda had a bad bitch, non-committal

Help you with your career just a little

You're '‘posed to hold me down, but you're holding me back
And that's the sound of me not calling you back

[Chorus]

Why men great 'til they gotta be great? ('Til they gotta be great)
Don't text me, tell it straight to my face (Tell it straight to my face)
Best friend sat me down in the salon chair (Down in the salon chair)
Shampoo press, get you out of my hair

Fresh photos with the bomb lighting (With the bomb lighting)

New man on the Minnesota Vikings (Minnesota Vikings)

Truth hurts, needed something more exciting (Yee)

Bom bom bi dom bi dum bum bay (Eh, yeah, yeah, yeah)

14 August 11, 2021 final Office Action at 18.

-11 -
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The Examining Attorney further introduced i
admi ssion that she did not originate the expr

|l dm 100% t hat b iadomedit Gomm @017 Twitdr meme. 15

— COSMOPOLITAN

¢ Twitter users accused Lizzo of stealing her popular “Truth Hurts” lyric.

¢ Her critics claimed she lifted the line “l just took a DNA test, turns out I'm

100% that bitch” from a 2017 tweet.

Lizzo recently responded to allegations on Instagram herself, admitting
she did use a meme line in “Truth Hurts.”

Update: October 23, 2019

It took her a couple of months, but Lizzo has finally responded to some of the lyric-
stealing allegations against her.

In an Instagram captioned, “Truth Hurts...but the truth shall set vou free,” Lizzo
admitted that she did see a meme (written by Mina Lioness) that inspired her hit
song. But! She totally denies newer allegations from a pair of brothers who argue

they deserve credit for being at the writing session where parts of “Truth Hurts”
was written.

Here’s Lizzo's take:

151d. at 19-23.

-12 -
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“Hey, y'all...as I"ve shared before, in 2017, while working on a demo,
| saw @ meme that resonated with me, a meme that made me feel like

100% that bitch. | sang that line in the demo, and | later used the line

in ‘Truth Hurts.’

“The men who now claim o piece of ‘Truth Hurts’ did not help me write
any part of the song. They had nothing to do with the line or how |
chose to sing it. There was no one in the room when | wrote ‘Truth

Hurts’ except me, Ricky Reed [a music producer], and my tears. That

song is my life, and its words are my truth.

“I later learned that a tweet inspired the meme. The creator of the
tweet is the person | am sharing my success with...not these men.
Period. Thank you to everyone who has supported me and my song.

Xoxo.”

-13 -



Serial No s. 88466264 & 88466281

=

WHO'S REALLY THAT BITCH? | OCT. 23, 2019

Lizzo Addresses “Truth’ About “Truth Hurts’ Plagiarism

VULTURE

Allegations, Adds Credit for Tweet Writer

By Justin Curto

When it comes to “Truth Hurts,” Lizzo has
acknowledged that she might be more
like 90-something percent that bitch.
After years of back-and-forth over claims
that she plagiarized the song’s now-iconic
Iyric, “I just took a DNA test, turns out,
I'm 100 percent that bitch,” the pop
performer took to Instagram on
Wednesday to clarify her inspiration for
the song. "As I've shared before, in 2017,
while working on a demo, I saw a meme
that resonated with me, a meme that
made me feel like 100% that bitch.” she
wrote. “I sang that line in the demo, and I
later used that line in Truth Hurts.” When

the Twitter user who allegedly originated the line in a tweet, @MinaLioness,

previously called out Lizzo in February 2018, Lizzo told them, “I've never

seen ur viral tweet but I'm glad it exists.” @MinaLioness replied, “T am the

creator of that meme, and writer credit lands here.” And as of today, the
credit has indeed landed: “T just took a DNA Test, turns out I'm a credited
writer for the number one song on Billboard.” they tweeted.

-14 -
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Professional Accountina ’
@Minalioness

| just took a DNA Test, turns out I'm a credited
writer for the number one song on Billboard.

1:27 PM - Oct 23, 2019 (i)

2 183Kk O 251 T, Share this Tweet

Lizzo's announcement comes on the heels of another plagiarism claim for

the song — this time from producer Justin Raisen, who savs he wrote a
similar song called “Healthy" alongside Lizzo and other pop songwriters,
and contacted Lizzo and producer Ricky Reed onee “Truth Hurts” came out.
“We've tried to sort this out quietly for the last two vears, only asking for 5%
each but were shutdown every time,” Raisen wrote on Instagram last week.
At the time, Lizzo’s lawver Cynthia Arato told the New York Times that
Raisen and the other writers “did not collaborate with Lizzo or anyone else

to create this song, and they did not help write any of the material that they
now seek to profit from, which is why they expressly renounced any claim to
the work, in writing, months ago.” In Lizzo’s statement today, she added,
“The creator of the tweet is the person I am sharing my sucecess with ... not
these men. Period.” (Additionally, Lizzo is being sued by CeCe Peniston over
alleged similarities between her 1991 hit, “Finally,” and Lizzo’s 2019 hit,
“Juice.”) See Lizzo's full statement on “Truth Hurts” below.

An August 9, 2019 Letter of Protest Memorandum  forming part of the application
record includes supporting evidence in the form of twelve screenshots from Etsy and
other third -party online retail outlets, offering various shirts and hats featuring the
wording 100% THAT BITCH alone or in context. A representative sample is

reproduced below.

-15 -
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ForTheRecordx ****“ (138)

© Lizzo "Truth Hurts - 100% That Bitch"
Crop Top Tank

$21.25 SEELE Message Seller ‘
You save $3.75 (15%) '

Primary color

Select a color

Size

Select an option

Quantity

1
Add to cart

-“ Other people want this. 7 people have this in
oo their cartsright now.

Item details

‘ Handmade

Materials

Of the 12 screenshot s, one i s f raodndispagspthei samment 6 s w
photograph as Appl i c anhred soresspeeificallymefereneeLizzo ec or d
andhersong oOTruth Hurts, 6 and four more refer t
test, turns out, 1 0m 100% that bitch. o

The Examining Attorney also submitted screen shots from third ~ -party commercial
web pages showing the wording 100% THAT BITCH appearing, most often in an
ornamental manner, on a variety of goods , including various items of clothing, key

chains, mugs, stickers, bandanas for dogs, lip balm, wall art, patches, drinking

-16 -
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glasses and balloons.1® The term also appears in connection with third -party

entertainment and retail services. Representative samples are reproduced below.

v
htsy | 100% that bitch X O SellonEtsy  Register ek

Jewelry & Accessoriea Clothing & Shoes Home & Living Wedding & Party Toya & Entertainment Art & Collectibles Craft Suppliea Vintage 1 Giftz

All categories
~ All catagories > "100% that bitch” (731 Results) Sort by: Relevancy v

Clothing
Home & Living
Art & Collectibles

Paper & Party Supplies

) ;
-+ Show more ‘ m‘
Special offers i
FREE shipping
Onzzle

—

100% That Bitch Sticker - Funny Bit...  Lizzo Tank, Lizzo T Shirt, Lizzo Lyric...

Ready to ship in

1 business day uel it SoWhipped
1- 3 business days *hk ok (2 *dk ok (3)
$14.95 $17.85 3

Shop location Free shipping efigible Free shippin;

O znywhers

United States

Cuatom
Enter >
Item type S
Q :llitems — |}
Handmade !
2 . Fa
viniage, More colors More colora More colors hain- 100 percent that b*_..
Price ($) 100% That Bitch Lizzo Truth Hurts L. LIZZO SHIRT | Truth Hurts | 1 Just To...  100% That Bitch Lizzo Cake Topper ...  #3n°eo g8
O iy piisa ThinkPrettyViny UniqueBoutiqueTheArt TheKrookedHzlo WO
R Kok kkok (56 Kok (37) ok (131 §7.20 3s50(20%
nder $2!
$24.00 FREE shipping $22.50 $10.00 Free shipping eligible
$2510 850 8 Bestsalier Free shipping eligiole
$50 to $100
Over $100
Custom
L to High >
Color
8Black
White
Pink ige
Red More colors 100 That Bitch SVG File, That Bitch ...
Orange 100% That Bitch Shirt | Motivational... ~SVGBoutique
ok deded (2423)
-+ Show more $1.99
& Bestseller

Ordering options

Free chipping eligible

Accepta Etay gift cards
Cusztomizable

Can be gift-wrapped

Ship to b Fetag,

(1007)

KIS

United States

a 4
https://www.etsy.com/search?q=100%25%20that%20bitch

3:04:17 PM 9/24/2019

16 October 30, 2019 first Office Action at 4 -13; August 11, 2021 final Off ice Action at 5 -17;
April 5, 2022 Denial of Request for Reconsideration at 3 -12.
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Of the 12 complete listings on the above webpage that include descriptions of the

goods seven of them

reference

descripti ons on the bottom row of items is cut off in the evidence as submitted.

BUSTEDTEES)

E3 Share 0

designed by: Distroline
Located in: 18+
100% That Bitch , girl power

Guys Classic Tee v

| SIZING CHARTS

5] (o) I () ) ) o]

$20.00

Men's Shirt Colors

Shown in: Orange

Add To Cart

Lsi @ z o Thh pradicts o n g

-18 -
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The description of the goods to the right of the above picture includes the following
referencetoLi zzods s ong : o0 DOrGeu-shm foHady famiidt that just took

a DNA test and found out they are that bitch will love this t sshirt.o

-19 -



